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(i) 


QUESTIONS PRESENTED 


1. Whether the Commission erred in affirming the 
Examiner's ruling refusing Appellant any additional time 
within which to prepare rebuttal or call witnesses for 


rebuttal testimony. 


2. Whether the Commission erred in connection 
with its rulings on Appellant's Exceptions to the first 
Initial Decision of the Examiner insofar as they applied 


to Intervenor's financial qualifications. 


3. Whether the Commission erred in refusing to 
extend Appellant's time in which to file Exceptions to 


the Examiner's Supplemental Decision, and in refusing 


to accept the late tendered Exceptions thereto filed by 


Appellant. 


4. Whether the Commission erred in concluding 


that Intervenor was financially qualified. 
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NEW JERSEY EXCHANGES, INC., 
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APPEAL FROM A DECISION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Telephone Secretarial Serviced, hic. , taken 
pursuant to the provisions of Section 402(b)(6) of the Communications 


For convenience, parties to the instant proceeding will be referred to as 
follows: Appellant, Telephone Secretarial Service, Inc. will be referred to as 
"Telephone"; Appellee, Federal Communications Commission will be referred 
to as "Commission"; and Intervenor, New Jersey Exchanges, Inc., will be refer- 
red to as "Exchanges". 
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Act of 1934, as amended (66 Stat. 718, 47 U.S.C. §402(b)(6) and Section 
10 of the Administrative Procedure Act (60 Stat. 243, 5 U.S.C. §1009, 

5 U.S.C. §1009) from a final decision and order of the Federal Com- 
munications Commission, released April 19, 1960, denying a Protest 
filed by Telephone with the Commission on January 7, 1957, pursuant 
to Section 309(c) of the Communications Act of 1934, as amended, (66 
Stat. 715, 47 U.S.C. §309(c)) and granting Exchanges' application (R. 1- 
37, 54-58, 59-63) for a construction permit to erect a base station to 
establish a two-way radio communications service on 454.25 megacycles 
in Ridgewood, New Jersey. A Notice of Appeal was filed in this Court 
on May 19, 1960. 


STATEMENT OF THE CASE 


On December 5, 1956, the Commission granted an application by 
Exchanges for a construction permit to erect a two-way common car- 
rier radio station in Ridgewood, New Jersey. (R. 64, 65). Telephone, 
the licensee of a two-way common carrier radio station in Newark, New 
Jersey, then filed a Protest and Petition for Reconsideration directed 
against the grant. (R. 66-84). By a Memorandum Opinion and Order 
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(R. 98-101), released on February 11, 1957, the Commission designated 


the Protest for hearing and postponed the effective date of the grant. 
Appellant was made a party to the hearing. 


Eight issues were set for hearing, including an issue to determine 
whether or not Exchanges was "financially qualified to establish and 
operate the proposed service". The burden of proof on this issue as 
well as on the ultimate issue as to whether a grant would serve the 


public interest, convenience and necessity was placed on Exchanges. 


. It has been stipulated by the parties to this appeal (Order of Court of July 
13, 1960) that a Joint Appendix will be printed and filed on or before December 
22, 1960. Accordingly, references in the Brief will be made to the record only, 
and will be indicated by "(R._ +)". 
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An Order Controlling The Conduct of Hearing (R. 111-112) dated 
March 6, 1957, provided that "all exhibits to be offered 'in support of 
the affirmative showing of either the applicant or the protestant" were 
to be exchanged by a specified date. (Underscoring added). No mention 
whatsoever was made in this Order or any subsequent order issued 
prior to the commencement of the hearing to rebuttal exhibits or re- 
buttal witnesses. : 


On March 29, 1957, after Telephone had exchanged its entire 
direct case and Exchanges had exchanged various exhibits, which did 
not include the testimony of its witnesses, Telephone petitioned the 
Examiner to compel Exchanges to exchange the balance of its direct 
case in writing (R. 124-126). The Examiner denied this petition (R. 165- 
166). 


Hearing on this matter was subsequently held on April 3, 4, and 5, 
1957 (R. 51-157, 158-308, 309-424), Direct presentations as well as 
cross-examination were concluded on April 5, 1957, sometime short of 
1:55 P.M. (Tr. 412, 424). : 


At that time, Telephone advised that it might call rebuttal wit- 
nesses, if review of the transcript of Exchanges' direct oral testimony 
indicated the desirability thereof (Tr. 412). The Hearing Examiner, 
however, addressing himself for the first time to the question of rebut- 
tal, ruled that Telephone would forfeit its right of rebuttal unless it had 
its entire rebuttal case, including witnesses prepared and present in the 
hearing room at that precise moment. Since Telephone plainly had not 
had an opportunity to inspect the transcript of oral testimony, its rebut- 
tal was not prepared, and the Hearing Examiner then closed the record, 
precluding Telephone from rebuttal (Tr. 412-414). 


An Initial Decision was subsequently released on June 4, 1957, 


concluding, inter alia, that Exchanges was financially qualified and 
recommending reinstatement of the grant to Exchanges (R. 260-273). 
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Telephone submitted timely-filed Exceptions and a supporting Brief 
directed against both Findings and Conclusions in the Initial Decision 
(R. 287-299, 300-320). Specific objection was made to the findings and 
conclusion dealing with Exchanges’ financial qualifications as well as to 
the ultimate conclusion. In addition, Telephone's Exceptions complained 
of the denial of its right to rebuttal. 


Following oral argument, the Commission reopened the case for 
further hearing on Exchanges’ financial qualifications because Telephone 
had filed a Petition for Official Notice (R. 341-378) with the Commission, 
calling its attention to a fact which Exchanges had not brought to the 
Commission's notice, namely, that a financing source upon which Ex- 
changes was relying — its purported equipment supplier — had filed a 
Petition in Bankruptcy subsequent to the hearing. Although Exchanges 
never responded to the Petition, the Commission denied it, holding: 

"| . . were we to take official notice of the facts requested 

by petitioner, it would be necessary to afford applicant an 

opportunity to controvert them. The better procedure un- 

der the circumstances of this case, would be to reopen the 

record for further hearing to determine applicant's finan- 


cial qualification in view of the bankruptcy. . .""(R. 397- 
400). 


Accordingly, by a Memorandum Opinion and Order (R. 397-400) released 


on December 30, 1958, the Commission reopened the proceeding for 
further hearing on Exchanges’ financial qualifications. 


Exchanges took no steps to prosecute this case in the months 
which followed. January and February and March passed, as did April 
and May, but Exchanges did not bestir itself. Finally, on June 5, after 
156 days had elapsed since the matter was designated for hearing, the 
Examiner called a hearing conference for June 26, 1959 (R. 404). And, 
although Counsel for Protestant requested a continuance of the conference 
on the ground that ‘he had sprained his ankle, the Examiner refused to 
grant it, and the conference was held without the presence of Appellant's 
counsel (Tr. 464-465). 
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At the conference, Exchanges stated that it required additional 
time in which to prepare its case on the single factual issue specified 
. for hearing six months earlier (Tr. 407-418). The Commission indulged 
Exchanges and the supplemental hearing was delayed still further — 
ultimately it was held on July 24, 1960, at which time the record was 
again closed (Tr. 551). 


On August 17, 1959, Appellant submitted Supplemental Proposed 
Findings (R. 425-430) in which it noted that Exchanges was financially 
disqualified, because its balance sheet (R. 414) showed that its current 
liabilities exceeded its current assets by over $1,500.00. Subsequently, 
the Examiner issued a Supplement to Initial Decision (R. 438-444) which, 
by focusing only on a 1958 profit and loss statement (R. 415) attached to 
the balance sheet, and ignoring the balance sheet itself (R. 414), over- 
looked Exchanges insolvency and concluded that Exchanges was finan- 
cially qualified. | 


The Supplement to Initial Decision was released on October 13, 
1959. Exceptions to it were due on November 12, 1959. However, as 
the time for filing Exceptions came near, Telephone realized that it 
would require additional time in which to complete its Exceptions. Ac- 
cordingly, on November 9, 1959, it petitioned the Commission for an 
extension of time until December 2, 1959, in which to submit its Excep- 
tions (R. 445-449). In support of this request, Appellant explicitly empha- 
sized that the delay involved was of slight consequence as compared to 
Exchanges’ six month dalliance in prosecuting its application after it 
had been remanded for further hearing. 


By an Order released on November 13, 1959, the Motions Com- 
missioner rejected this request in its entirety on the ground that Sec- 
tion 309(c) of the Communications Act required that the proceeding be 
expedited (R. 453). Under the circumstances, Telephone was utterly 
precluded from submitting timely Exceptions. However, after only 


eight days had passed, Telephone tendered Exceptions and a supporting 
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Brief (R. 454-458, 469) for filing, together with a petition to accept late 
filing (R. 473). The Motions Commissioner denied this request on the 
ground that since Telephone had not appealed the Order of November 
13th (R. 453) it was "the law of the case" and precluded acceptance of 
the Exceptions (R. 483). 


Telephone appealed this ruling to the full Commission. The Com- 
mission, without considering the equities involved, affirmed the rulings 
on the basis of procedural regularity (R. 503-515). 


On April 19, 1960, the Commission issued a Final Decision 
(R. 506-519) denying Telephone's Protest and reinstating the grant 
to Exchanges. In coming to this conclusion, the Commission adopted 
the Examiner's conclusion that Exchanges is financially qualified with- 
out considering, or even mentioning, that the record showed that Ex- 


changes’ current liabilities exceeded its current assets. 


STATUTES, REGULATIONS, AND RULES INVOLVED 


The relevant parts of governing statutes are Sections 309(c) and 
402(b)(6) of the Communications Act of 1934, as amended, and Sections 
7(c) and 10 of the Administrative Procedure Act. They are set out in 
the Appendix to the Brief. 


STATEMENT OF POINTS 
1. Denial of Telephone's right to rebuttal is contrary to law. 


2. Denial of any extension of time whatsoever to Telephone in 
which to file its Exceptions to the Supplement to Initial Decision and 
the subsequent refusal to accept its late-tendered Exceptions constituted 
an abuse of discretion, represented a departure from established Com- 
mission practice in such cases and was unsupported by the reason ad- 
vanced in justification thereof. 


3. The conclusion that Exchanges is financially qualified is con- 
trary to fact and inconsistent with Commission policy. 


SUMMARY OF ARGUMENT 


The Commission's affirmance of the Examiner's preclusion of 
Telephone's right to rebuttal constituted conduct contrary to law. Ex- 
press and explicit provisions of the Administrative Procedure Act 
grant a party an absolute right to rebuttal. This right cannot be eroded 
or derogated by administrative interpretation. | 


The refusal of the Commission to extend Telephone's time in 
which to file Exceptions to the Supplement to Initial Decision lacked 
factual or legal support. The amount of time requested was insignifi- 
cant, particularly when compared to the amount of time which Exchanges 
squandered Rip Van Winkle-style without penalty or censure by the 
Commission. The subsequent refusal to accept late-tendered Excep- 


tions for filing compounded this error and prejudiced Telephone, with- 


out conferring any offsetting benefit upon the public. 


The conclusion that Exchanges is financially qualified is without 
basis in fact, since its current financial statement reveals that its cur- 
rent assets are less than its current liabilities, and it has made no 
provision for curing this defect. The Commission has consistently 
refused to license parties who are in such distressed financial condi- 


tion in the absence of a plan of financial resuscitation. 


ARGUMENT 
I 


THE REFUSAL TO ACCORD TELEPHONE ITS RIGHT TO RE- 
BUTTAL DEPRIVED IT OF A FULL AND FAIR HEARING 


In sustaining the Examiner's action precluding Telephone from 
presenting rebuttal, the Commission contended that the grant or denial 
of rebuttal rested within the discretion of the Examiner, and that, in 
depriving Telephone of rebuttal, the Examiner exercised sound discre- 
tion. Specifically, the Commission held that Telephone had had an 
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opportunity to inspect Exchanges’ application and exhibits before the 
hearing, and consequently, Telephone could not "reasonably claim that 
any element of Applicant's case [including its oral testimony] was a 


surprise." 


Despite its superficial appeal, this ruling is without warrant in 
law. For the express language of Section 7(c) of the Administrative 
Procedure Act provides that: 

"Every party shall have the right . . . to submit rebuttal 
evidence." (underscoring supplied), 
and the underlying legislative history demonstrates that the Congres- 
sional intent was unequivocal that: 
"An adequate opportunity must . . . be provided for a 

party to prepare and submit appropriate rebuttal evi- 

dence." 

This explicit statutory recognition of the right to rebuttal is no 
more than reflective of established principles of equity and fair play 
that inhere in due process of law. Thus, as was pointed out in NLRB v. 
Prettyman, 117 F.2d 786 at 790 (CAA 6, 1941), an indispensible pre- 
requisite to a fair hearing is that a party "shall have time and oppor- 


tunity at a convenient place, after the evidence against him is produced 


and known to him, to produce evidence and witnesses to refute the 


charges. . ." (underscoring supplied). To the same effect is Morgan 
v. United States, 304 U.S. 1, where the Court declared (on p. 19): 


"The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to 


know the claims of the opposing party and to meet them. 
The right to submit argument implies that opportunity; 


otherwise the right may be a barren one." (underscoring 
supplied). 


3 Senate Docket No. 248, Legislative History of the Administrative Procedure 
Act, 79th Congress, 2nd Session, p. 271. 
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These fundamental precepts of fair play, in short,’ constitute 
unconditional rights, vouchsafed to a party in an adversary proceeding, 
rather than privileges to be parceled out according to the discretion, 
whims or caprices of an Examiner. However, even if rebuttal were 
discretionary with an Examiner, the denial of rebuttal in the instant 
context infringed upon, and effectively restricted, Telephone's rights 
to a full and fair hearing. 


Thus, review of the record reveals that the Commission's premise 
that Telephone "cannot reasonably claim that any element of Applicant’s 
case was a surprise," and that". . . there is no showing of surprise 
or unexpected evidence being adduced . . ." is wholly out of step with 
the facts in this case (Tr. 413). Likewise, the statement "Copies of 
Applicant's exhibits had been served on Protestant some time before 


the commencement of the hearing," erroneously sug ests that Exchanges' 
? g g 


entire affirmative case had been revealed to Telephone prior to the hear- 
ing. In neither case do these propositions have record support. For, as 
Telephone expressly noted during the hearing (Tr. 413), not only had 
unexpected evidence been introduced into the record, but also Exchanges' 
entire direct case was not available to Telephone before the hearing 

(Tr. 57-58). In fact, when Intervenor failed to exchange its full affirma- 
tive case before the hearing, as Appellant had done, Telephone, among 
other things, petitioned the Examiner to direct Exchanges to do so 

(R. 124-126). The Examiner, however, rejected this petition (R. 165-166). 
In keeping with this ruling, Intervenor subsequently introduced oral 
testimony into evidence on such significant matters as the number of 


prospective customers for Exchanges' proposed service (Tr. 138-143). 


Under the circumstances, Telephone was unaware of all the facets 
of Exchanges’ case prior to the hearing, and it was impossible for it to 
prepare rebuttal until after Exchanges’ direct case had been presented. 
Only then could Telephone review the evidence revealed to it for the first 
time in order to ascertain whether rebuttal was warranted. 
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In sum, the Commission's holding that Telephone could have 
prepared its rebuttal before the hearing lacks support in the record. 
Thus, at the very least, the Commission's ruling constituted a flagrant 
abuse of discretion. In any event, since the statute and elemental rules 
of fair play accord rebuttal as a matter of right and not of privilege, 
the denial of rebuttal deprived Telephone of its statutory right to a full 
and fair hearing. 
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THE REFUSAL TO GRANT TELEPHONE AN EXTENSION OF 
TIME IN WHICH TO SUBMIT EXCEPTIONS AND SUPPORTING 
BRIEF OR TO ACCEPT LATE TENDERED EXCEPTIONS AND 

BRIEF TO THE SUPPLEMENT TO INITIAL DECISION CONSTI- 
TUTED AN ABUSE OF DISCRETION. 


By refusing entirely to grant Telephone'’s request for additional 


time in which to submit Exceptions to the Supplement to Initial Decision, 
and by the corollary refusal to accept late tendered Exceptions, the Com- 
mission deprived Appellant, which, over a period of years had participated 
zealously and faithfully in all phases of this case, from further participa- 
tion therein. Such rigid and rigorous treatment requires compelling 
justification. Here the record is bereft of such justification. Indeed, 

the record reveals that the reason advanced for this action is without 


merit, 


Certainly, the Commission's explanation that the Draconian treat- 
ment it meted out to Appellant was required by Section 309(c)'s require- 
ment of expedition, lacks substance. For not only was the Commission's 
concern with expedition late in blossoming, but it was neither consistently 
nor evenly applied in this case. Thus, on the one hand, the Commission 
permitted Intervenor to stall the prosecution of the case for 156 days, 
without penalty, and, on the other hand, it precluded Telephone from all 
further participation in the case by refusing to accord it any additional 
time whatsoever for preparing Exceptions, and by rejecting out-of-hand 
Exceptions submitted a mere eight days late. Nor is this all. The 
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Commission's zeal for expedition was even carried to the extreme of 
conducting a hearing conference without the presence of Appellant's 


counsel, who was physically disabled from attending it. 


Such conduct is instinct with inequity. The expedition involved 
was expedition against Telephone — for Exchanges — and against the 


public interest. 


By denying Telephone the right to file Exceptions, the Commission 
foreclosed Telephone from compelling the Commission to evaluate a 
paramount public interest consideration — the financial qualifications 
of Exchanges. This is a matter which the Commission is duty-bound 
to consider since this Court has held that "unless the Commission is 
properly assured that its action will serve the public interest, it should 
not make any grant" (Clarksburg Publishing Co. v. Federal Communica- 
tions Commission, 90 App. D.C. 211, 225 F.2d 511) and the Communica- 
tions Act explicitly makes an applicant's financing a factor in licensing. 


Thus the Commission's obligation to review Exchanges’ financial quali- 


fications was clear-cut and inescapable. 


In any such evaluation, Telephone's Exceptions would have been 
helpful. Indeed, from this standpoint, it is clear that if expedition 
actually were the Commission's goal, acceptance — rather than rejec- 
tion — of Appellant's Exceptions would have contributed significantly to 
that end, since Telephone's Exceptions were documented by explicit 
references to the record which clearly would have shortened the time 
the Commission had to devote to consideration of the case. 


At any rate, irrespective of whether or not consideration of the 
Exceptions would have expedited the ultimate disposition of this case, 
the Commission's acceptance of the Exceptions for filing would have 
served the public interest. For the prime purpose of the Communica- 
tions Act and the Commission's Rules is to serve the overall public 
interest and expedition is desirable only insofar as it facilitates the 


achievement of that result. 
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Here, however, the Commission has paid lip service to expedition 
without paying heed, either verbally or actually, to the overall public 
interest goals which presumably are fostered by expedition. Instead, 
by insulating Telephone's Exceptions from review as a result of an 
iron curtain of procedural rulings, the Commission has lost sight of 


the forest for the trees. 


The Commission's addiction to niceties of procedure and pro- 
cedural regularity cannot, however, override its paramount responsi- 
bility for furthering the public interest in a substantive sense. As the 
Commission has said in another context: 


"Basic to the Commission's function is the examination 
and consideration of all aspects of an application bearing 
on the public interest. The procedural requirements are 
designed to facilitate this function, not impede it." Deep 
South Broadcasting Co., 26 FCC 605 610. 


Moreover, not only are the procedural rules merely tools toward 
an end, rather than ends in themselves, but traditionally the Commission 
has not made a fetish of procedural formality. Indeed, its precedent is 
to the contrary. Thus, in a like case, KMPO, 6 RR 357, the Commission 
permitted exceptions to be filed 19 days late, notwithstanding the fact 
that no justification had been advanced for the late filing. The Commis- 
sion merely held that since the exceptor had evinced a desire to appeal 
from the Initial Decision, the Commission should grant it an opportunity 
to do so. 


No reason has been advanced for the different treatment accorded 
Telephone. Indeed, no justification exists for such treatment. Such 
treatment is clearly prejudicial toward Appellant but, more important, 
constitutes action prejudicial toward the public interest. By reason of 
the Commission's refusal to consider Appellant's Exceptions, it has 
closed its eyes to the insolvency of Intervenors. 
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THE COMMISSION ERRED IN FINDING AND CON CLUDING 
THAT EXCHANGES IS FINANCIALLY QUALIFIED 


? 


In finding and concluding that Exchanges was financially qualified 
the Commission instead of looking at, overlooked, the facts of record. 
Accordingly, it came to a conclusion which does violence to the facts, 
runs counter to current American economic and financial practices, 


and departs from the Commission's consistent policy over the years. 


It is a commonplace of accounting and law — which the Commis- 
sion prudently and properly has consistently applied until this case — 
that a person is not solvent unless his current assets are equal to his 
current liabilities. In the words of Section 2 of the Uniform Fraudulent 
Conveyance Act: : 

'(1) A person is insolvent when the present fair saleable 

value of his assets is less than the amount that will be 

required to pay his probable liability on his existing 

debts as they become absolute and matured.” 

In its decisions over the years, the Commission has uniformly 
applied this principle by refusing to enfranchise any party whose cur- 
rent assets are less than current liabilities unless adequate funds are 
available to cure the insolvency and to underwrite the costs entailed in 
constructing and operating a radio facility. See, e.g., Columbia Broad- 
casting System, Inc., 3 Pike & Fischer Radio Regulation 1209. In no 
previous case has the Commission ever departed from this standard 


of financial responsibility and accountability. 


Here, however, this touchstone has been completely disregarded. 


Thus, the Commission has paid no heed to Exchanges' balance sheet, 
which reveals that current liabilities exceed current assets by over 

$1,500, nor to the revelation on cross-examination that Exchanges is 
also contingently liable for about $5,000 additional (Tr, 547-548). In 
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short, the Commission closed its eyes to the fact that Intervenor's 
financial position is so seriously impaired that Exchanges actually 


is insolvent. 


Under the circumstances, the Commission's conclusion that 
Intervenor is financially qualified is untenable and cannot stand. Ex- 
changes has not established its financial qualifications by affirmative 


evidence; Deep South Broadcasting Company, 26 FCC 605. Rather, it 


has affirmatively and categorically established its insolvency. As such 
it is financially disqualified from receiving a grant. 


CONCLUSION 


The Decision and Order of the Commission should be reversed 


and remanded. 


Respectfully submitted, 


PETER SHUEBRUCK 


1612 K Street, N.W. 
Washington 6, D. C. 


Attorney for 
Telephone Secretarial Service, Inc. 


October 17, 1960 


APPENDIX 


STATUTES INVOLVED 


A. The relevant parts of the Communications Act of 1934, as 


amended, are: 


Section 309(c) — When any instrument of authoriza- 
tion is granted by the Commission without a hearing as 
provided in subsection (a) of this section, such grant 
shall remain subject to protest as hereinafter provided 
for a period of thirty days. During such thirty-day per- 
iod any party in interest may file a protest under oath 
directed to such grant and request a hearing on said ap- 
plication so granted. Any protest so filed shall be served 
on the grantee, shall contain such allegations of fact as 
will show the protestant to be a party in interest, and 
shall specify with particularity the facts relied upon by 
the protestant as showing that the grant was improperly 
made or would otherwise not be in the public interest. 

The Commission shall, within thirty days of the filing of 
the protest, render a decision making findings as'to the 
sufficiency of the protest in meeting the above require- 
ments; and, where it so finds, shall designate the appli- 
cation for hearing upon issues relating to all matters 
specified in the protest as grounds for setting aside the 
grant, except with respect to such matters as to which the 
Commission, after affording protestant an opportunity for 
oral argument, finds, for reasons set forth in the decision, 
that, even if the facts alleged were to be proven, no grounds 
for setting aside the grant are presented. The Commission 
may in such decision redraft the issues urged by the protest- 
ant in accordance with the facts or substantive matters al- 
leged in the protest, and may also specify in such decision 
that the application be set for hearing upon such further is- 
sues as it may prescribe, as well as whether it is adopting 
as its own any of the issues resulting from the matters 
specified in the protest. In any hearing subsequently held 
upon such application, issues specified by the Commission 
upon its own initiative or adopted by it shall be tried 

in the same manner provided in subsection (b) of 
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this section, !but with respect to issues resulting from 
facts set forth in the protest and not adopted or specified 
by the Commission, on its own motion, both the burden 

of proceeding with the introduction of evidence and the 
burden of proof shall be upon the protestant. The hear- 
ing and determination of cases arising under this sub- 
section shall be expedited by the Commission and pend- 
ing hearing and decision after hearing, unless the authori- 
zation involved is necessary to the maintenance or conduct 
of an existing service, or unless the Commission affirma- 
tively finds for reasons set forth in the decision that the 
public interest requires that the grant remain in effect, 

in which event the Commissioner shall authorize the 
applicant to utilize the facilities or authorization in 
question pending the Commission's decision after hearing. 


Section 402(b)(6): 


§ Judicial review of Commission's orders and decisions - 
Procedure. 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Appeals 
for the District of Columbia in any of the following cases: 


(6) By any other person who is aggrieved 
or whose interests are adversely affected by 
any order of the Commission granting or deny- 
ing any application described in paragraphs (1) - 
(4) of this subsection. 


B. The relevant parts of the Administrative Procedure Act of 
are: 


Section 7(c) — Evidence. — Except as statutes other- 
wise provide, the proponent of a rule or order shall have 
the burden of proof. Any oral or documentary evidence 
may be received, but every agency shall as a matter of 
policy provide for the exclusion of irrevelant, immaterial, 
or unduly repetitious evidence and no sanction shall be 
imposed or rule or order be issued except upon considera- 
tion of the whole record or such portions thereof as may 
be cited by any party and as supported by and in accord- 
ance with the reliable, probative, and substantial evidence. 
Every party shall have the right to present his case or de- 
fense by oral or documentary evidence, to submit rebuttal 
evidence, and to conduct such cross-examination as may 


A-3 


be required for a full and true disclosure of the facts. 

In rule making or determining claims for money or bene- 
fits or applications for initial licenses any agency may, 
where the interest of any party will not be prejudiced 
thereby, adopt procedures for the submission of all or 
part of the evidence in written form. 


Section 10 — (e) Scope of Review — So far as neces- 
sary to decision and where presented the reviewing court 
shall decide all relevant questions of law, interpret con- 
stitutional applicability of the terms of any agency action. 
It shall (A) compel agency action unlawfully withheld or 
unreasonably delayed; and (B) hold unlawful and set aside 
agency action, findings, and conclusions found to be (1) 
arbitrary, capricious, an abuse of discretion, or other - 
wise not in accordance with law; (2) contrary to consti- 
tutional right, power, privilege, or immunity; (3) in 
excess of statutory jurisdiction, authority, or limitations, 
or short of statutory rights; (4) without observance of 
procedure required by law; (5) unsupported by substantial 
evidence in any case subject to the requirements of $87 
and 8 or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by the 
facts to the extent that the facts are subject to trial de 
novo by the reviewing court. In making the foregoing 
determinations the court shall review the whole record 
or such portions thereof as may be cited by any party, 
and due account shall be taken of the rule of pee 
error. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the parties, 
and as approved by order of the Court dated July 13, 1960, 


are as follows; 


1. Whether the Commission erred in affirming the 
Examiner’s ruling refusing Appellant any additional time 
within which to prepare rebuttal or call witnesses for 
rebuttal testimony. 
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venor's financial qualifications. 
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FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


NEW JERSEY EXCHANGES, INC., 
Intervenor, 
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OF THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
On December 5, 1956, the Commission granted without 
hearing the application filed by intervenor, New Jersey 
Exchanges, Inc. (Exchanges) for a permit to construct a 
base station to provide a two-way telephone communication 


service in the Domestic Public Land Mobile Radiio Service 
1/ 
in the Ridgewood, New Jersey area (R. 64). Exchanges' 


17 Domestic Public Land Mobile Radio Service is defined in 
Part 21, Section 71:1 of the Commission's Rules and Regula- 
tions as “a public communication service for hire between 
land mobile stations wherever located and their associaged 
base stations which are located within the United States or 
its possessions, or between land mobile stations in the 
United States and base stations in Canada." Exchanges would 
augment its present telephone answering service by expanding 
it to include two-way mobile radio-telephone communication 
for which it needs a license from the Federal Communications 
Commission. 
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proposed radio telephone service, which will be operated as 
an adjunct to its telephone answering service, would cover 
an area of some 812 miles in all or parts of four densely 
populated counties in New Jersey and New York, and in which 
there reside some 6,000,000 persons. Though it would 
provide a first service to a considerable portion of this 
area, its service contour would overlap that of Telephone, 
an existing radio’ telephone service in the Newark, New Jersey 
area to the extent of some 357 square miles (R. 263-264). On 
January 7, 1957, Telephone, as licensee of an existing 
station in the Domestic Mobile Radio Service filed a “Protest 
and Petition for Reconsideration", directed to the said grant, 
pursuant to Sections 309(c) and 405 of the Communications Act 
of 1934, as amended, 47°0.S.C. 309(c), 405. Telephone's 
“Protest and Petition” alleged inter alia that Exchanges was 
not financially qualified; that there was no showing of any 
need for the proposed new service; and that the proposed 


service would degrade service to the public and deprive 


Telephone of revenues in the overlap area which it needed to 


survive (R. 66-84). 

By Memorandum Opinion and Order released February ll, 
1957 (RB. 98-101), the Commission postponed the effective 
date its December 5, 1956 action granting Exchanges’ 
application, and designated the said application and 
Telephone’s protest for hearing on the following issues 


(R. 101): 
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To determine the nature and extent of service 
proposed by applicant, including the rates, 
charges, practices, classifications,. regulations, 
personnel, and facilities pertaining thereto, 


To determine the nature and extent of service 
now rendered by protestant, including the rates, 
charges, practices, classifications, regulations, 
personnel, and facilities pertaining thereto, 


To determine the area and population presently 
covered by the service offered by protestant. 


To determine the area and population to be 
covered by the service proposed by applicant. 


To determine the need for the proposed service 
of applicant, and the nature and extent of any 
benefits to the public which will accrue because 
of applicant's proposed service. 


To determine whether any disadvantages to the 
public will accrue because of applicant's 
proposed service, 


To determine whether or not applicant is 
financially qualified to establish and operate 
the proposed service. 
To determine in the light of the evidence 
adduced on all the foregoing issues, whether 
the public interest, convenience or necessity 
will be served by a grant of the subject 
application, 
- It was further ordered by the Commission that the burden of 
proof on issues (a), (d), (e), (g), and (h) be assigned to 
Exchanges, and the burden on issues (b), (c), and (f) be 


assigned to Telephone (R. 101). 


A prehearing conference was held before the Hearing 


Examiner on March 5, 1957, which counsel for Telephone 
attended (Tr, 1-50), Thereafter, as required by the hearing 


order, an exchange of exhibits between the parties took place 
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(R. 165-166). The actual hearing on Exchanges" application 
commenced on April 3, 1957, and terminated on April 5, 1957, 
with Telephone participating fully as a party (Tr. 51-424), 
At the conclusion of this hearing all the parties, including 
Telephone, filed proposed findings of fact and conclusions 
of law with the Hearing Examiner (R. 188-201, 203-209, 211- 
256). 

On June 4, 1957, the Commission released the Hearing 
Examiner's Initial Decision which recommended that the grant 
to Exchanges be affirmed and the protest of Telephone denied 
(R. 260-273). In recommending affirmation, the Examiner 
concluded generally that, on the basis of Exchanges' net 
worth, the negligible expense involved, and the need for the 
service, Exchanges was financially qualified to construct 
and operate its proposed station (R. 271-3). Exceptions to 
the Initial Decision and a brief in support thereof were 


filed by Telephone (R. 287-299) (R. 300-324). Oral argument 


on the facts of record, and the matters raised in Telephone's 


exceptions was held before the Commission en bane on 
February 13, 1958 (Tr. 425-462). 

Following oral argument, but before final decision by 
the Commission, Telephone filed a petition with the 
Commission asking it to take official notice of the bank- 
ruptcy of the Link Radio Corporation, from whom Exchanges 
proposed to secure the equipment for its two-way radio 


telephone service (R. 341-351). The Commission denied 
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Telephone's petition on the grounds that it preferred not to 


take official notice of such a fact, but, on its own motion, 
determined to reopen the case for further inquiry into 
Exchanges‘ financial qualifications in view of the possible 
bankruptcy of Link (397-400). Accordingly, by order released 
December 30, 1958, the Commission reopened the record and 
remanded the case to the Hearing Examiner for further hearing 
on the following issues (R. 400): 
(a) To determine whether the equipment specified in 

New Jersey Exchanges, Inc.'s application as to 

be obtained from Link Radio Corp. is still avail- 

able from Link Radio Corp. or its assignee at the 

prices and terms heretofore specified: and 

In the event of a negative ruling, on issue (a), 

to ascertain the details of applicant's substitute 

equipment arrangements, if any, and whether, in 

the light thereof, applicant is financially 

qualified to construct and operate the proposed 

facility. 

Thereafter, on June 26, 1959, a prehearing conference 

in connection with the supplemental hearings on Exchanges’ 
financial qualifications was held in Washington (Tr. 463-78). 
With the Examiner's permission counsel for Telephone did not 
attend due to a sprained ankle, The Examiner ciso assured 
counsel that nothing would be done at the conference which 
would prejudice Telephone. A second prehearing conference 
was held on July 15, 1959, which counsel for Telephone did 
attend (Tr. 479-522). The supplemental hearing began and 
ended on July 24, 1959 (Tr. 523-551). Proposed findings of 


fact and conclusions of law were filed by Telephone on 
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August 17, 1959 (R. 425-430). On October 13, 1959, the 
Hearing Examiner released a supplement to his Initial Decision, 
in which he again concluded, on the basis of both the evidence 
adduced at the original hearing as well as more current 
evidence adduced at the supplemental hearing, that Exchanges, 
which was then doing a gross annual business of $61,123.41, 
with an annual net profit of $3063.24, was financially quali- 
fied to construct and operate the relatively inexpensive new 
Station it proposed (R. 438-444). Though he found that the 
equipment from the Link Radio Corporation was no longer 
available to Exchanges due to the bankruptcy of that company, 
he concluded that Exchanges’ substitute proposals to obtain 
Similar equipment from Motorola Communications and Electronics, 
Inc., on a demonstrated line of credit, were adequate to 
complete the establishment of its financial qualifications 
(R. 438-444). 


Timely exceptions to this supplemental Initial Decision 


were due on or before November 12, 1959, On November 10, 


1959, two days before the due date thereof, Telephone filed 
a petition for extension of time to file exceptions with the 
Motions Commissioner. The petition, which was opposed by 
Exchanges, was denied by the Motions Commissioner as 
required by the Commission's rules for failure to show "good 
cause", on November 13, 1959 (R. 453). On November 23, 1959 
Telephone submitted its exceptions and brief, then eight 


days late, to the| Motions Commissioner, with an accompanying 
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petition that they be accepted on a late basis (R. 455-73). 
This petition was also opposed by Exchanges and was likewise 
denied by the Motions Commissioner as a mere reiteration of 
Telephone's original petition for more time, as well as being 
improperly filed and again late under the Commission's rules 
(R. 484-489), ; 

Telephone then petitioned the Commission for review of 
the Motions Commissioner's action of November 30, 1960 


(R. 484-489). The Commission denied this petition by order 


dated January 22, 1960. In its order of denial, the Commis- 


sion affirmed the Motions Commissioner's actions of November 
13 and 30, 1960, and declined to accept Telephone's late 
tendered exceptions and brief (R. 503-505). No timely 
exceptions to the Examiner's supplemental decd bien having 
been filed, that decision became final pursuant to the 
ordering clause contained therein under Section 1.153 of 
the Commission's rules, insofar as disposition of the 
remanded issues was concerned, and subject only to review 
by the Commission on its own initiative (R. 504-505). 

On April 19, 1960, the Commission eibaved its 
final decision re-affirming its original December 5, 1956 
grant to Exchanges (R. 506-519), In coming to its decision, 
the Commission, after careful and independent Study of 
the record on remand, which clearly reflected the fact 
that Exchanges" current liabilities then exceeded its 


current assets by some $1500.00 (R. 414), determined not to 


-8- 
formally review the Examiner's supplemental decision having 
to do with the financial qualifications of Exchanges. 
Accordingly, that decision became final (R. 508). The 
Commission also considered and passed on all of Telephone's 
exceptions to the original decision of the Examiner, 
including those having to do with Exchanges" financial 
qualifications (R. 516). Having concluded on the basis of 
the overall record that Exchanges was legally, technically, 
financially and otherwise qualified to construct and 
operate the proposed station and furnish the proposed 
service, and that there was a need for such service not 
outweighed by other public interest factors, the Commission 
re-affirmed its original grant to Exchanges and denied the 
protest of Telephone (R. 506-518). (See particularly 


(R. 517-518), The subject appeal followed. Thereafter, 


Exchanges on June 17, 1960 filed its notice of intention 


to intervene with this Court, 
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SUMMARY OF ARGUMENT 
I. 

There is no merit to Telephone's argument that 
Exchanges is insolvent under Section 2(1) of the Uniform 
Fraudulent Conveyances Act, Uniform Laws Ann. Vol. 9b, 
Sec. 2(1), merely because its current liabilities exceeded 
its current assets at the time of the supplemental hearing 
in 1958, Under the Fraudulent Conveyances Act, insolvency 
is not determined by excess of current liabilities over 
current assets, but by consideration of the present 
saleable value of all realizable assets in relation to all 
liabilities as they mature. Tumarkin v. Gallay, 127 F. 
Supp. 94 (1954). Since Exchanges' saleable value as 
reflected by the record was far in excess of its matured 


liabilities, it was clearly not insolvent. However, the true 


test for financial qualification under the Communications Act 


is not whether an applicant's current liabilities exceed its 
current assets on any given date, but whether the applicant 
has the overall financial ability to construct and operate 
its proposed station for a sufficient time to give it a 
reasonable opportunity to develop adequate revenues to 


provide the service it proposes. Scripps-Howard Radio, Inc. 
v. F.C.C., 89 U.S. App. D.C. 13, 17; 189 F, 2d 677, 681; 


In re Application of Sanford A. Schafitz, 24 FiGcc: 363, 
14 RR. 852 (1958). Here the evidence clearly establishes 


that Exchanges had such resources -- its intrinsic value as 
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an established and growing telephone answering service, its 


increasing annual profits, its easy line of credit from the 
company from whom it would secure its equipment, the potential 
customers in the area it proposed to serve, to part of whom 
it would be bringing a first service -- to undertake the 
inexpensive venture it proposed. To have concluded that 
Exchanges was not financially qualified on the basis of the 
overall evidence adduced at the protest hearings below, 
would have been unreasonable. 

II. 

The Commission properly rejected Telephone's late 
tendered exceptions and supporting brief to the Examiner's 
Supplemental Initial Decision. When Telephone, two days 
before the due date thereof, petitioned the Motions Commis- 
sioner for additional time in which to file its exceptions 
and supporting brief to the supplemental decision, it 
failed to demonstrate the "good cause” required by the 
Commission's rules, Accordingly, the Motions Commissioner 
properly denied its request for a continuance. Thereafter, 
when Telephone sought further relief by requesting the 
Motions Commissioner to accept its late tendered exceptions 
and brief, it not only took the wrong avenue of approach 
under the Commission's rules, but was again late in seeking 
relief from the Motions Commissioner's refusal to grant a 
continuance. Accordingly, the Commission's subsequent 


determination to affirm the Motions Commissioner's actions 
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denying the request for additional time and rejecting the 


late tendered exceptions and brief was reasonable and fully 
consistent with its rules and policies, 47 C.F.R. 1.113; 
Odessa Television Co., 11R.R. 779 (1954), Moreover, the 
Commission's determination to reject the late tendered 
exceptions and brief in no way prevented it from adequately 
considering Exchanges’ financial qualifications, since on 
its own initiative, and before adopting the Examiner's 
Supplemental Initial Decision, it made "a complete study 
of the remanded record” which reflected the fact that 
Exchanges* current liabilities exceeded its current assets 
at the time of the supplemental hearing, which was the 
Salient point raised in the rejected exceptions. The 
Commission determined, as had the Examiner, that on the 
basis of the overall record Exchanges was financially 
qualified to construct and operate its proposed service 
and accordingly adopted the Examiner's decision’ to that 
effect. In coming to its final decision, the Commission 
also weighed and properly disposed of all of Telephone's 
exceptions to the Examiner's original decision, including 
those having to do with Exchanges‘ financial guntificerions. 
III. : 

The Commission's determination not to allow Telephone 
additional time for rebuttal was reasonable and fully 
consistent with the intendment of Section 7(c) of the 


Administrative Procedure Act (60 Stat. 243, 5 U.S.C. 1008). 
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The record establishes that counsel for Telephone did not 
ask for additional time in which to prepare or submit any 
specific rebuttal evidence, but in effect asked for a 
continuance of the case to study the record and determine 
whether he would or would not submit any rebuttal. More- 
over, there was no element of prejudicial surprise to 
Telephone involved in the hearing below which necessitated 
an opportunity for rebuttal. Exchanges" overall case was 
available to Telephone prior to the commencement of the 
evidentiary hearing and nothing new or unusual was adduced 
at the hearing which substantially changed the nature of 
Exchanges" presentation, The legislative history of 
Section 7(c) of the Administrative Procedure Act makes it 
clear that the Section does not provide absolute or 
unrestricted rebuttal rights, or require that a hearing 
officer or trial judge must, upon request, continue a case 
to permit a party to study the record so as to determine 
whether he will or won't submit rebuttal. This is 


especially true in a situation such as this, where there 


was no proper proffer, no element of surprise, and the 


significance of the allegedly excluded evidence remains 
intangible. The courts have uniformly refused to disturb 
the ruling of a trial judge or presiding officer in situa- 
tions fundamentally analogous to this. U.S. v. Lowrie, 


C.A.S.C. 1957, 246 F. 2d 472; Sunbeam Television Corporation 
v. F.C.C., 243 F.. 2d 25, 100 U.S. App. D.C. 82, 85. 
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ARGUMENT 


INTRODUCTORY 


Telephone makes no attempt in its brief to perpetuate 


the argument it made and failed to prove in the protest 
proceeding below that the subject grant to Exchanges would 
cause it economic injury, or other wise adversely affect its 
Newark operation, Nor does it in any way challenge the 
Commission's determination that the grant would) provide a 
needed service to the area involved. Instead, it limits 

its brief to a narrow attack on Exchanges' financial quali- 
fications, and an averment of two procedural errors 
purportedly committed by the Examiner during the course of 
the protest proceeding. 

What the Commission in effect decided here, Was that 
there was a definitive public need for Exchanges" proposed: 
new service, With no countervaling public dntverest factors, — 
It also concluded that Exchanges, as an established and 
growing business with a considerable net worth and an 
annual profit, was obviously financially qualified to 
construct its proposed new station and operate it for a 
reasonable period, in view of such need, and the insignif- 


icant expense involved in providing the service, 
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I. THE COMMISSION PROPERLY CONCLUDED THAT 


EXCHANGES WAS FINANCIALLY QUALIFIED 


In its brief, pp. ‘13-14, Telephone argues that the 


Commission erred in concluding that Exchanges was financially 
qualified. Telephone predicates its argument principally on 
Section 2(1) of the Uniform Fraudulent Conveyances Act, 
Uniform Laws Ann., Vol. 9b, Section 2(1). It contends that, 
Since Exchanges’ current liabilities exceeded its current 
assets at the time of the supplemental hearing, it was 
insolvent under that Act, and therefore the Commission erred 
in adopting the Examiner's decision which concluded that 
Exchanges was financially qualified. There is no merit to 
this argument, 

Section 2(1) of the Uniform Fraudulent Conveyances 

Act provides: 

(1) A person is insolvent when the present fair 
Saleable value of his assets is less than the 
amount that will be required to pay his 
probable liability on his existing debts as 
they become absolute and matured. (Emphasis 
supplied.) 

Telephone construes this section to mean that a person is 
not solvent,unless its current assets are equal to its 
current liabilities (Br. p. 13). But, the language of the 
section makes it apparent that insolvency under the Act is 
not determined by excess of current liabilities over current 
assets, but rather by consideration of the present saleable 


value of all realizable assets in relation to all liabilities 


as they mature, See Tumarkin v. Gallay, 127 F. Supp. 94 (1954); 
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Pruett v. Midkiff, 273 Ill. App. 142; Etter v. Tuck, Tex. 
Civ. App., 91 S.W. 2d 875, 876; Leitch v. Hollister, 4 N.Y. 
211, 215; Barrett v. Halsted Street State Bank, 295 Tll. 


App. 193, 14 N.E. 2d 872, 876; Jackson v. Steele, Tex. Com. 


App., 57 S.W. 2d 95, 97; Dunlap v. Seattle Nat. Bank, 161 


P. 364, 368; 93 Wash. 568. Since Exchanges" financial 
statement at the time of the supplemental hearing showed 
total assets of $10,988.32, more than twice its) total current 
liabilities of $5,103.00, with fixed assets of only $1,077.22 
included, it is apparent, even from this document, that it 
was not insolvent within the meaning of the Frapdudent 
Conveyances Act (R. 414). Moreover, the financial statement 
submitted by Exchanges at the supplemental hearing on which 
Telephone primarily relies does not reflect the $30,000.00 
“good will" item included in Exchanges* original balance 
sheet (see Ex. B attached to Exchanges‘ application, R. 10), 
the authenticity of which has never been seriously challenged 
by Telephone and which would necessarily be an integral part 
of Exchanges’ realizable assets in any contemplated sale, 

See Rotan v. U.S., D.C. Tex., 13 F. 2d 232, 235; J.L. Cooper 
& Co. v. Anchor Securities Co., 113 F. 2d 845, 849, 9 Wash. 


2d 45; Securities Realization Co. v. Peabody & Co., 20 N.E. 


ay, A person is deemed "insolvent" under the Bankruptcy Act, 
1l U.S.C.A. 61 et seq., whenever the aggregate of his 
property shall not, at a fair valuation, be sufficient in 
amount to pay his debts. (Emphasis supplied.) 
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2d 874, 881, 300 Ill. App. 156. 

However, the true test for financial qualification 
under the Communications Act is not whether an applicant's 
current liabilities exceed its current assets on any given 
date, but whether the applicant has the overall financial 
ability to construct and operate its proposed station for 
a sufficient time to give it a reasonable Opportunity to 


develop adequate revenues either through new business, or 


by competition for existing business. See Scripps-Howard 


Radio, Inc. v. Federal Communications Commission, 89 U.S. 


App. D.C. 13, 17, 189 F. 2d 677, 681; Carrol Broadcasting 
Co. v. F.C.C., 103 U.S. App. D.C. 346, 258 F. 2d 440; 


Voice of Cullman, 14 F.C.C. 770, 774-775; Southeastern 


Enterprises, 22 F.C.C. 605, 610; In re Application of 

Iredell Broadcasting Co., 23 F.C.C. 79, 13 R.R. 996; In re 
Application of Peninsula Broadcasting Corp., 17 R.R. 875, 

876 (1958); In re Application of Kokomo Pioneer Broadcasters, 
6 R.R. 285 (1950); In re Application of Sanford A. Schafitz, 


24 F.C.C. 363, 14 R.R. 852 (1958). Furthermore, as the 


3/7 Even if the $5,000.00 for which Exchanges is contingently 


liable as guarantor of a note is considered as a current 
liability (Tel. Br. p. 13), Exchanges could not possibly be 
considered insolvent in view of its overall value. Moreover, 
the debt is owed by Mr. Reilly, the President and 96% owner 

of Exchanges to Mr. Capelli, another stockholder, and there 

is no evidence in the record that the note is due or that 

Mr. Reilly is being pressed for payment thereof by Mr. Capelli 
(Tr. 546-548), 


-17- 
Commission recognized in Southeastern Enterprises, 22 F.C.C. 
605, 610, supra, an applicant may rely on its own resources 
in making this showing, or it may rely in addition upon 
expected revenues. Here, as we shall demonstrate, it was 
manifest on the basis of the overall record that Exchanges 
had sufficient resources -- its intrinsic net — its 
growing annual profits, its easy line of credit from the 
company from whom it would secure its equipment, the ready 
market for its proposed new business -- to undertake the 
inexpensive radio-communication venture it proposed, 

Thus, as the Examiner found and concluded in his 
supplemental decision in the remanded proceedings (R, 439- 
444), Exchanges was incorporated in January 1956 as the 
successor to the sole proprietorship of John F. Reilly, 

d/b as Physicians & Surgeons Exchange, an organization 
Which had been operating a telephone answering service 

for approximately ten years (R. 261). At its inception 

in 1946, Physicians & Surgeons Exchange had only eight 
telephones and assets valued at $2,000.00 (R. 261). By 
March 31, 1956, the service, now become Exchanges, had 

some 200 subscribers and assets valued at $39,833.23, with 
liabilities of only $7,280.00 and a market value of at 
least $30,000.00. (See Exhibit B to Exchanges' application 
(R. 10)). 


Further evidence taken at the 1959 supplemental 


hearing disclosed that during the calendar year ending 
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December 31, 1957 Exchanges, in the first year of its 


operation, had a surplus after taxes of $1,242.24, During 


the second year of its operation as a new corporation (the 
period January 1 - December 31, 1958), it had income from 
services rendered and rentals of $61,123.41, with total 
general and administrative expenses of esa gina ieee: 
ing a net profit before payment of federal income taxes of 
$3,063.24, and after federal taxes, a net of $2,144.27 

(R. 413-415). Thus, it is clear that though Exchanges'* 
current liabilities may have exceeded its current assets 

at that time, it was an established and growing business 
making an annual profit and having a considerable net 
worth. Contrary to Telephone's implications there is no 
evidence in the record that would suggest that Exchanges was 
unable te meet its obligations as they matured or otherwise 
pressed for money to meet its operating expenses, Indeed, 
Exchanges" growth and profits suggest the opposite. 

Only one item of any significant expense was involved 
in Exchanges" contemplated new operation, viz., its base 
station, The cost of this would be $1,830.35 F.0.B. 
Chicago, with an additional installation charge of $200.00 
(R. 442). However, under a demonstrated line of credit 
from Motorola, Inc. Exchanges could secure the station for 
“47 Inciuded in its operating expenses was a $12,330.00 a 


year salary to Mr. Reilly, the President and 96% owner of 
the company. 
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a down payment of $183.35, with the balance payable over a 


three-year period at the rate of $57.65 per month (R. 443). 


The down payment plus the installation charge and the twelve 


monthly payments would total only $1,075.65, less than half 
of Exchanges' net profit for 1958 before payment of federal 
income taxes. For a six-month period it would total $537.83, 
approximately one-quarter of its 1958 net profit before taxes 
(R. 441-444). Thus, it would seem reasonably clear that the 
cost of the base station could be accommodated ‘out of 
Exchanges* growing profits from its telephone answering 
service without reference to any other anticipated revenues. 
The only other items of expenditure involved in the 
proposed new operation were the mobile units, aa the cost 
of these was negligible. Exchanges, depeading extirely 
upon the demand of customers, intends to furnish and install 
these units for its customers, It anticipates purchasing 
five such units during the first few months of its operation, 
though it may need more (R. 511). Under its arrangements 
with Motorola, these units are available for a down payment 
of $59.50 each, with the balance payable over a three-year 
period at the rate of $18.76 per month (R. 442). If 
Exchanges* customers wish to acquire the units direct from 
Motorola or some other supplier this too may be done. 


Assuming that Exchanges should acquire five units for lease 
or rental to customers, the down payment would total $297.50, 


with the balance payable over a three-year period at the 


rate of $93.80 per month (R. 443). 
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As against this small expense, Exchanges" proposed 
tariff (R. 265), provides that customers will be charged for 
the units as follows: Installation - $30, Rental - $20 per 
month, and Service - $15 per month minimum, Thus, it is 
obvious that within a very short time after the purchase of 
a unit, Exchanges will have recovered from the customer sums 
substantially equal to any payments to Motorola within such 
period, and thereafter the monthly rental of the unit will 
exceed the monthly payments to Motorola. The out-of-pocket 
cost to Exchanges for one or more mobile units will therefore 
be a relatively small outlay and for a relatively short 
period of time (R. 441-443). 

Furthermore, as shown in paragraph 11 of the Initial 
Decision (R. 264), the switchboard and supervisory personnel, 
who have been operating Exchanges‘ telephone answering service 
for several years will be trained to handle the calls over 
the base station. There is no indication that additional 
personnel will be needed te handle radio calls during the 


initial phases of operation. The other out-of-pocket 


expenses which the applicant will ore for taxes, electric 


power, bookkeeping and maintenance will also be relatively 
small (BR. 444). 

Finally, as indicated in the Counterstatement, Exchanges‘ 
proposed service area embraces some 812 square miles with a 
ay Exchanges has available maintenance personnel equipped 


to make any necessary repairs in connection with the new 
equipment as part of its telephone answering service (R. 264). 
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population of 6,072,356. It includes Bergen County, Essex 
County (less Irvington, Maplewood, Millburn, South Orange), 
Hudson County (less Bayonne), Passaic County (less Ringwood, 
West Milford), and the towns of Boonton, Butler, Lincoln 
Park, Montville, Pequannock and Riverdale in berets County 
in New Jersey. In the state of New York, Exchanges? 
service would include Bronx, Queens (Est. 1/10) and 
Manhattan and the towns of Suffern, Spring Valley, Dobbs 
Ferry, Hastings-on-Hudson, Mt, Vernon, Yonkers, Nyack and 
Tarrytown, Within this area, exclusive of New York, 
potential customers include 3,712 medical doctors, oil 
burner service companies, general contractors, electrical 
contractors, building contractors, exterutators and 
television service businesses (R. 509-510, 517). Of these 
potential customers, a large number reside in an area of 
455 square miles, containing 500,000 persons, not served 
by any two-way domestic public land mobile radio service 
comparable to that Exchanges proposes to offer (R. 271, 
273) (R. 517). 

From all of the foregoing, it is clear ‘at Exchanges, 
as an established organization with a considerable net 
worth and a growing business, has the financial ability to 
construct and operate its proposed station for a reasonable 
length of time, This is especially true in view of the 


small capital outlay involved and the ready market for its 


proposed service. Accordingly, the Commission's determination 
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that Exchanges was financially qualified was reasonable. 


conclude the opposite on these facts would have been 
6/ 


unreasonable. 


II, THE COMMISSION DID NOT ABUSE ITS DISCRETION 
WHEN IT REFUSED TO GRANT TELEPHONE ADDITIONAL 
TIME IN WHICH TO FILE ITS EXCEPTIONS AND 
SUPPORTING BRIEF OR IN REFUSING TO ACCEPT THE 
EXCEPTIONS AND BRIEF ON A LATE BASIS, 


Telephone urges that the Commission abused its 
discretion when it affirmed the Motions Commissioner's 
refusal to grant it an extension of time in which to submit 
its exceptions and brief to the Examiner's supplemental 
decision, and his corollary refusal to accept the same 
exceptions and brief when tendered eight days too late 
(Br. p. 9). Telephone makes no serious effort to argue 
that it had “good cause” for requesting the extension. It 
merely contends that the Commission's action in this respect 
was unjustified and “Draconian”, and that its exceptions and 
brief would have expedited the case and been helpful to the 


-6/ Telephone (Br. p. 13) cites Columbia Broadcasting System, 
inc., 3 Pike & Fischer R.R. 1209, for the proposition that 

the Commission will not find an applicant financially quali- 
fied, if its current liabilities exceed its current assets. 
Neither the Columbia case nor any other Commission case holds 
this, although excess of current liabilities over current 
assets may be a factor in determining financial qualification, 
In the Columbia case, however, the evidence not only indicated 
that the applicant's current liabilities exceeded its current 
assets, but also showed that the additional revenues it 
expected from the proposed station would not offset the great 
increase in its anticipated operating costs (some $17,500.00 

a year) and that the large sums of money it depended on to get 
into operation were to be raised entirely through loans which 
were found to be only uncommitted promises. That is not this 
case, 
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Commission from a public interest Standpoint in Weighing the 


financial qualifications of Exchanges, 
The pertinent facts of record on this issue indicate 
that after the supplemental decision was released on 
October 13, 1959 (R. 438-444), Telephone on Nivenber 10, 
1959, petitioned the Motions Commissioner for an extension 
of time in which to file exceptions to that decision, The 
exceptions were due November 12, 1959 under Rule 1.153 of 
the Commission's rules (47 C.F.R. 1:153).— ‘The grounds 
for the requested extension were: (1) a need by Telephone 
to reacquaint itself with the earlier record in the case and 
(2) a need to formulate exceptions to be directed to certain 
rulings of the Examiner during the course of the reopened 
hearing (R. 447, par. 4). Counsel for Exchanges objected to 
Telephone's request (R. 451-452). The Motions Commissioner 
decided that Telephone had failed to show the "good cause™ 
necessary for an extension of time within the meaning of 


8 / 
Section 1,113 of the Commission's rules (47 C.F.R. 1.113) 


_i/ Section 1.153 provides: "Within 30 days after the date 


on Which public release of the full text of an initial 
decision is made, or such other time as the Commission may 
specify, any of the parties may appeal to the Commission by 
filing exceptions to the initial decision," 


_8/ Section 1.113 provides: "“Continuances of any proceeding 
or hearing or extensions of time for making and filing or 
performing any act required or allowed to be done within a 
specified time may be by the Commission or the presiding 
officer upon motion for good cause shown, unless the time 
for performance or filing is limited by statute," 
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especially in view of the fact that this was a protest 


proceeding which had originally been designated for govsa ag 


by the Commission some three years before (R. 453). 

On November 23, 1959, Telephone filed a second petition 
with the Motions Commissioner requesting that its simultane- 
ously late tendered exceptions and brief be accepted for 
filing (R. 455-469). The foundation for Telephone'’s new 
petition was in essence the same as that set forth in its 
original petition discussed immediately above. Counsel for 
Exchanges again objected (R. 475-477). The Motions Commis- 
Sioner denied the second petition on November 30, 1959 for 
the same reasons stated in his earlier order and the 
additional reason that Telephone should have appealed 


directly to the Commission in accordance with Section 1.47 
1o/ 
of the Commission's rules (47 C.F.R. 1.47) and that the 


97 Section 309(c) of the Communications Act, 47 U.S.C. 


309(c), requires that the hearing and determination of 
protest cases shall be expedited by the Commission, See 
In re Application West Georgia Broadcasting Co., 13 R.R. 
491-493. In this connection, Telephone argues (Br. p. 10) 
that the case had already been delayed some 156 days 
between the first and second hearings. The delay was due 
to Exchanges’ efforts to negotiate with other companies for 
the necessary equipment (Tr. 550-551). Moreover, it was 
never questioned by Telephone, and was obviously not 
prejudicial to it in view of its desire to keep Exchanges 
off the air. 


10/ Section 1.47 provides: “Any interested party may obtain 

a review of an adverse ruling made by the Motions Commissioner, 
Chief Hearing Examiner or Hearing Examiner, (a) by filing, 
within five days after the order is released or the ruling is 
made, a petition for review by the Commission or (b) by 
specifically requesting review of the ruling complained of as 
part of the exceptions filed to the initial decision in 
accordance with the provisions of 881.153 through 1.155. 
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five-day period for taking such appeal had expired on 


November 18, 1959, 


Finally, Telephone on December 7, 1959, filed a petition 


for review of the Motions Commissioner's Order: of November 30, 
1959, with the Commission in which it again vohuested that 

its late tendered exceptions be accepted and in which it 
called to the Commission's attention the fact that Exchanges* 
1958 financial statement showed that its current liabilities 
exceeded its current assets (R. 484-489), This petition was 
denied by the Commission on January 22, 1960 (R. 503-505). 

In its order of denial the Commission stated: 


3. The Commission is of the view that the actions of 
the Motions Commissioner, both on November 13, 
1959, and November 30, 1959, were correct and must 
be sustained, The Commission's Rules respecting 
the time for filing pleadings are explicit and are 
meant to be observed. While these time limits may 
be extended for good cause shown, such extensions 
are within the reasonable discretion of the 
Commission, and the mere filing of a request for 
additional time in no manner operates to automat- 
ically extend the deadline for filing, Thus, a 
party filing a last-minute request for additional 
time knowing full well that practical; considera- 
tions prevent a ruling on such request until after 
the expiration of the deadline he sees extended, 
runs the risk that his reasons for extension will 
not be deemed adequate and he will be foreclosed 
from filing his pleading. Here, protestant's 
reasons for seeking extension were based on the 
fact that some time had elapsed between the close 
of the original record and the issuance of the 
Supplemental Initial Decision, and counsel for 
protestant needed time to refresh his recollection 
as to the contents of the original record. We do 
not deem this to constitute good cause for 
extension. Counsel might well have anticipated 
the necessity for reacquainting himself with the 
original record and utilized the period between 
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_the close of the remanded record and the issuance 
of the Supplemental Initial Decision for that 
purpose, and, in any event, the record in this 
proceeding is neither so lengthy nor so complex 
as to justify the necessity for additional time 
for its study. Thus, we agree with the Motions 
Commissioner's ruling of November 13, 1959, 
declining to extend the time for filing exceptions, 
CR. 503-505) 

We submit that the Motions Commissioner's actions of 
November 13 and 30, 1959, were correct and reasonable and 
the Commission's action of January 22, 1960, upholding the 
Motions Commissioner and denying Telephone's petition for 
review, likewise correct and reasonable. The remanded 
record was closed’ on August 5, 1959 (R. 424), and the 
Supplemental Initial Decision issued on October 13, 1959. 
Thus, Telephone had more than two months in which to again 
familiarize itself with the overall record in the case. 


Moreover, on August 17, 1959, in the interim between the 


closing of the record and the Examiner's decision, 


Telephone filed proposed findings of fact and conclusions 


of law on the evidence adduced at the supplemental hearing 
CR. 425-430). In doing so it must have again familiarized 
itself with the overall record to any extent required. 
Furthermore, as the Commission pointed out in its Order of 
January 22, 1960,' the records in the original hearing and 
the supplemental hearing were neither lengthy or complex, 
and presented no unusual or burdensome work problems, The 
total record in the overall case, including prehearing 


conferences, trial transcripts, exhibits, correspondence, 
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and all pleadings, consists of only two docket volumes, The 


transcript of the Supplemental hearing record consists of 
Only twenty-seven Pages of testimony by two uhtnegaes (Tr, 
523-551), | 

In addition, it is obvious from the Nature of the 
issues set down for the Supplemental hearing (Rr, 404), as 
well as the transcript of the hearing (Tr. 533-551), that 
there is no such intricate relationship between the evidence 
adduced there and at the original hearing which required the 
kind of retrospective reexamination Telephone requested, 
The second hearing had to do basically with whether Exchanges 
could get the kind of equipment it Proposed -- the Link 
Corporation having gone into bankruptcy -- from a substitute 
manufacturer, Motorola, This aspect of its financial quali- 
fications could readily be discussed on the basis of the 
Supplemental record without wide reference to the Original 
ee In any event, if there Was some significant 
connection between the two that required time for comparison 
and study, Telephone in no way delineated it When it 
requested the additional time, and has still not delineated 
it in its brief, 


1i7 An examination of Telephone's rejected exceptions and 


brief in Support thereof shows that, insofar as they allege 
Substantive error at the Supplemental hearing they are 
addressed entirely to the record in that hearing without 
reference to the original hearing (R, 455-469).; Telephone's 
proposed findings of fact filed on August 17, 1959 (see 
above) are likewise predicated entirely on the evidence 
adduced at the supplemental hearing (R. 425-430), 
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The Commission also pointed out in its Decision of 
January 22, 1960 (R. 505), that there was a compelling policy 
reason for denying Telephone's petition for review beyond the 
fact that it had shown no “good cause” for the requested 
extension. Telephone's second petition to the Motions 
Commissioner was in reality just another request to extend 
the time for filing exceptions (R. 470-473). It was also 
improperly filed and again late under Section 1.47 of the 
Commission's rules. To have overruled the Motions Commis- 
sioner and granted the petition would have negated the 
intendment of the Commission's rules and set a precedent 
under which a party to any proceeding could obtain an 
automatic extension of time in any matter simply by filing 
a request for such an extension on the eve of his default. 


Telephone, of course, makes no argument that the 


Commission abused its discretion or ares contrary to its 
1 


rules, insofar as it was concerned, but only that in 
denying the petition the Commission failed to adequately 
consider Exchanges' financial qualifications. But the 
record demonstrates that the Commission was aware of the 
fact that Exchanges’ current liabilities exceeded its 
current assets when it came to its final decision of 


January 22, 1960, and that it gave independent and careful 


127 It does contend (Br. p. 12) that in rejecting its late 
tendered exceptions, the Commission acted contrary to its 
established policies. This, however, is not correct. See, 


€.g., Odessa Television Co., 11 R.R. 779 (1954). 
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Study to this fact, as well as to every other aspect of that 
record before coming to its decision, Thus, in denying 
Telephone's petition for review of its exceptions to the 
Supplemental decision, the Commission stated that that deci- 
Sion was “subject to review" before becoming final (R. 505). 
It was also obviously aware, when it denied Telephone's 
petition, that the remanded record reflected the fact that 
Exchanges" current liabilities exceeded its Current assets, 
since the petition was in great measure predicated on this 
point (R, 488). Accordingly, in coming to its final 
decision, the Commission did not simply adopt the Examiner's 
Supplemental decision, as it might have done under its rules, 
but instead, on its own initiative, made a “complete study 
of the remanded record" before ultimately determining that 


Exchanges was financially qualified (R. 508). ‘Since 


Exchanges’ 1958 financial statement, which reflected the 


excess of its current liabilities over its current assets, 
was a part of the record on remand, it is crystal clear 
that the Commission weighed this aspect of the case before 
determining, as had the Examiner, that Exchanges, on the 
basis of the overall evidence, was financially qualified, 
The Clarksburg case cited by Telephone (Br. p. 11) 
is not apposite here. There the deficiency in the 
Commission's action lay in its failure to permit full 
development of the record by way of evidentiary hearing 


in material areas obviously bearing on the public interest, 
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Here there is no such problem. The record on remand reflects 
the evidence Telephone now relies on to invalidate the 
Commission decision (R. 414). The Commission decision in 
turn reflects the fact that this evidence was considered 


(R. 508). Accordingly, the “public interest" was fully 


protected by ee ee independent evaluation of the 


remanded record. 


III. THE COMMISSION PROPERLY AFFIRMED THE 
EXAMINER'S DETERMINATION NOT TO ALLOW 
TELEPHONE ADDITIONAL TIME FOR REBUTTAL, 


Telephone contends that the Commission erred in 
affirming the Examiner's refusal to allow it additional time 
for presenting rebuttal. It asserts generally that it was 
surprised by unexpected evidence adduced at the hearing 
which it was never given an opportunity to rebut (Br. 7-10). 
Telephone grounds its argument on this point entirely on 
Section 7(c) of the Administrative Procedure Act (60 Stat. 
243, 5 U.S.C. 1008) which provides in pertinent part: 


- « - Every party shall have the right to present 
his case or defense by oral or documentary evidence, 
to submit rebuttal evidence, and to conduct such 
cross-examination as may be required for a full and 
true disclosure of the facts ... 


T37 In addition to making its independent evaluation of 
the remanded record before adopting the Examiner's 
decision, the Commission also formally considered and 
properly disposed of all of Telephone*s exceptions to the 
Examiner's original initial decision, including those 
pertaining to Exchanges' financial qualifications (R. 505, 
586). Telephone has apparently abandoned this point, 
since it does not discuss it in its brief. 
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In making its argument, however, Telephone mise onceives the 
true nature of the rights guaranteed by the Section and 
distorts the facts of record on the Examiner's ruling 
involved. 

The point in question arose during the original protest 
hearing, after both Exchanges and Telephone had completed 
their affirmative cases, In contemplation of closing the 
record, the Examiner asked Mr. Boros, Counsel for Telephone, 
if he intended to call any additional witnesses. Mr. Boros 
replied that he had no further witnesses on direct, but 
would have to have additional time to study the hearing 
record before deciding whether he would offer any rebuttal 
evidence, Mr. Myse, Counsel for Exchanges, opposed any 


further delay of the case on the grounds that “substantially” 


all of Exchanges* case had been made available to Teiephone 


prior to the hearing, and the Examiner then denied 
Mr. Boros’ request (Tr. 412-14). Mr. Boros subsequently 
excepted and the Examiner's ruling was later affirmed by 
the Commission in its final decision of April 19, 1960 
(R. 514, 515). 

In affirming the Examiner, the Commission stated: 


22, Protestant has excepted to the Examiner's 
conduct of the hearing mainly in the areas 
of rebuttal and cross-examination, We turn 
first to the alleged restrictions on rebuttal 
testimony. Atthe termination of the testimony 
of the final witness, counsel for Protestant 
indicated that he "might" have some rebuttal 
evidence, but that he could not be certain 
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until he had studied the direct testimony of 

the Applicant, The Examiner ruled that 
Protestant's “rebuttal” must be offered at the 
time and declined to continue the proceeding 

to afford Protestant time in which to prepare 
any further presentation, We see no error in 
the ruling. The application had long been 
available to Protestant, and, in fact, formed 
the basis for the protest. Copies of 
Applicant's exhibits had been served on 
Protestant some time before the commencement 

of the hearing. Thus, Protestant cannot 
reasonably claim that any element of Applicant's 
case was a surprise. The order and timing of 
the presentation of evidence is within the 
general discretion of the Examiner. In 
appropriate circumstances, he may continue a 
proceeding to permit the preparation of evidence 
where, to do so, would prevent unfairness to a 
party or allow a full presentation of the facts 
in the public interest. However, here there 

is no showing of surprise or unexpected evidence 
being adduced and no indication of the type of 
evidence, if any, Protestant would present if 
given time to prepare it. Under these circum- 
stances, the Examiner's ruling was proper. 

(R. 514-515) 


This was a reasonable determination on the facts, in 
no way violative of any rights guaranteed by Section 7(c) 
of the Administrative Procedure Act. The record establishes 
that counsel for Telephone did not ask for additional time 
in which to prepare or submit any specific rebuttal evidence, 
but in effect asked for a continuance of the case to study 


the record and determine whether he would submit any 


rebuttal. His exact words to the Examiner on this point were: 


Mr. Boros: We have no further witnesses to offer 
on direct, your Honor. We might have 
some rebuttal, but I am in no position 
to say if that will be necessary, until 
I've studied the direct testimony of 
the applicant. (Tr. 412) 
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Moreover, not only did counsel for Exchanges fail to make a 


proper proffer at the time of the Examiner's ruling, as 
noted by the Commission, but it never thereafter, either in 
its exceptions or brief in support thereof, or in its oral 
argument to the Commission, clearly artidulated what it was 
it wanted to rebut, or how it proposed to do so. See 
Telephone's brief in support of exceptions (R. 300-320); see 
also oral argument of Mr. Boros before the Commission 

(Tr. 425, et seq.). 

There was no element of prejudicial surprise to 
Telephone involved here. Exchanges’ application, upon which 
its case was primarily based, had long been available to 
Telephone and formed the very basis for its protest. Copies 
of all Exchanges* exhibits were served on Telephone prior to 
the commencement of the hearing and no new or unusual 
evidence was adduced which then or now tangibly demonstrates 
the necessity for rebuttal, let alone gdditional time to 
prepare for such Aster The only facet of the evidence 
which Telephone presently suggests may have justified 
rebuttal was certain “oral testimony . .. on such signifi- 


cant matters as the number of prospective customers for 


14/ Exchanges‘ application was available to Telephone as 


early as December 1956, and the portion of its case that was 
made up of exhibits since about March 1957 (Tr. 412-14). The 
hearing did not commence until April 3, 1957. Mr. Boros as 
much as admitted that he knew what Exchanges’ representations 
would be at the hearing when he stated at (Tr. 414) that the 
application and exhibits of Exchanges “showed the representa- 
tions of the applicant." 
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Exchanges* proposed service.” (Br. p. 9) But, the record 
shows that this particular evidence which involved mere 
explanatory and qualifying testimony by Exchanges" President, 
Mr. Reilly, on a list of potential customers in its proposed 
service area was contained in Exchanges’ Exhibit No. 4, 
(R. 141), which along with other exhibits may Bade available 
to Telephone prior to the hearing (Tr. 139). 

We agree with Telephone that Section 7(c)} of the 
Administrative Procedure Act makes it mandatory upon an 
agency to permit a party to prepare and submit appropriate 
rebuttal evidence; so as to insure procedural due process 
and a full disclosure of the facts. However, we think it 
equally apparent from the language of the Section that it 
was not intended to so curtail a hearing officer's 


discretionary powers that he must, upon request, continue 


@ case to permit a party to study the record so as to 


determine whether he will or won't submit rebuttal evidence, 
especially where, as here, there was no proper proffer, no 
element of prejudicial surprise, and the significance of 

the allegedly excluded evidence remains completely 
impalpable. The courts have uniformly refused to disturb 


157 Exhibit No. 4 shows a list of potential customers 


(doctors, contractors, exterminators, oil burner services, 
etc.) in Exchanges" service area. Mr. Reilly's testimony 
on the list was merely to the effect that Exchanges hoped 
to get a certain minor percentage of customers from the 
overall list (Tr. 139-142). 
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the ruling of the trial judge or presiding officer in 
Situations analogous to this. See, for example, U.S. v. 
Lowrie, C.A.S.C. 1957, 246 F, 2d 472; Cavanaugh v. Fireman's 
Fund Ins, Co., C.A. Neb. 1952, 197 F. 2d 853.7 

Moreover, ihe legislative history of Section Tc) 
likewise demonstrates that the Section was not intended to 
be so unyielding as to guarantee absolute rebuttal rights 
where as here there was no proper proffer and no obvious 
reason to delay the case to take additional ei idence: Thus, 
Senate Document No. 248, Legislative History of the Adminis- 
trative Procedure Act, 79th Cong. 2d Session, pp. 30-31, 209, 


271, indicates that the right of cross-examination and 


rebuttal does not apply in all cases, and that the answer 


would seem to be that only “reasonable" cross—-examination 
and rebuttal is provided for, leaving such examination and 


rebuttal to be adapted to the needs of the particular case 


Bae 
or type of case, 


In Sunbeam Television Corporation v. P00; 243 F. 2d 
25, 100 U.S. App. D.C. 82, 85, this Court stated in affirm- 


ing a Commission decision upholding an Examiner's refusal to 


16/7 See also, Downie v. Powers, C.A. Okl. 1951. 193 F. 2d 


760; Trust Co. of Ch Chicago v. Erie R. Co., C.C.A.I11. 1948, 
165 F. 2d 806, cert. den., 68 S. Ct. oe 334. U. S. 845, 


92 L. Ed. 1769; “Hoffman v. Palmer, C.C.A.N.Y. 1942, 129 F, 
2d 976, aff'd 63 S. Ct. 477, 318 U.S. 109, 87 L.Ed. 645, 

144 ALR 719, reh, den., 63 S.Ct. 757, 318 U.S. '800, 87 L.Ed. 
1163. 


17/ See also, Attorney General's Manual on the Administra- 
tive Procedure Act, p. 78, which also confirms the 
proposition that the right to rebuttal is not an absolute 
and unrestricted right, 
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order production of certain documentary evidence in the 
possession of the successful party: 


- « « The Commission approved the ruling of its 
Examiner on the ground that these records, though 
relevant, were not sufficiently material to 
justify the added delay which would be incurred, 
Absent any showing by appellants, on the basis of 
numerous records which were available to then, of 
some ground for suspecting remissness in past 
performance of Biscayne'’s principals, and absent 
also a proffer to show such remissness in any 
specific operations outside Miami, we think the 
refusal does not require reversal. 


The same basic principle applies here. Accordingly, 
Telephone's argument on this point should be rejected. 
CONCLUSION 
For the reasons stated in Points I, II and III above, 


Telephone*s appeal in the subject case (No. 15,742) from 


the Commission's Decision of April 19, 1960, denying its 


protest should be dismissed, 
Respectfully submitted, 
John L, FitzGerald 


General Counsel 


Max D. Paglin 
Assistant General Counsel 


James T. Brennan 
Counsel 


W. Hale Watkins 
Counsel 
Federal Communications Commission 


November 29, 1960. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented, as stipulated by the parties, are 
correctly stated by Appellant. However, Appellant’s 
Statement of Points and Argument discloses that it has 


abandoned the second question presented. 


INDEX 


SuprLEMENTAL CouNTER-STATEMENT OF THE CASE 
Summary or ARGUMENT 
ARGUMENT: 


I. The appeal should be dismissed for failure to 
show that Appellant is aggrieved or that its in- 
terests are adversely affected by the Commis- 
sion’s order 


Il. Appellant’s alleged procedural errors of the 
Commission are without merit 


III. Appellant’s argument that Exchanges is not 
financially qualified is without merit 


ConcLusion 


2,4 
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United States Court of Appeals 


For tHe Disrricr or CoLuMBia CIRCUIT 


No. 15,742 


TELEPHONE SECRETARIAL SeERvICE, Inc., Appellant, 
v. 
FeperaL Communications Commission, Appellee, 


New Jersey Excuances, Inc., [ntervenor 


Appeal from a Decision and Order of the 
Federal Communications Commission 


BRIEF FOR INTERVENOR 


SUPPLEMENTAL COUNTER-STATEMENT OF THE CASE 


Intervenor adopts the Counter-Statement of the Case 
presented by the Appellee Commission. Supplementary 
thereto Intervenor states as follows: 


Telephone (Appellant) filed its Protest before the Com- 
mission on January 7, 1957 (R. 66-84), more than thirty 
days after the date of the Commission’s original grant of 
authority to Exchanges (Intervenor) on December 5, 1956 
(R. 64-65). Exchanges objected to the Protest (R. 85-88) 


2 


on grounds including the objection that the Protest had not 
been timely filed under the provisions of Section 309(c) 
of the Communications Act of 1934, as amended, and in 
effect at the time (66 Stat. 715, 47 U.S.C. § 309(c)). The 
Commission overruled this objection as to timeliness on 
the assumption that the 30-day time limit provided by 
Section 309(c) runs from the date of public notice instead 
of from the grant; and notwithstanding the fact that notice 
was given directly to Telephone on the same date as the 
grant (R. 65, 98-101). 


SUMMARY OF ARGUMENT 


Exchanges renews its motion to dismiss the appeal on the 
following grounds. The Commission findings and conclu- 
sions, not at issue or attacked by Appellant, show no ad- 
verse effect on Appellant’s Newark, N. J., mobile radio 
service by the grant to Exchanges of authority to render 
radio service to the Ridgewood, N. J., area. Appellant’s 
reasons of appeal do not show it is aggrieved or adversely 
affected by the grant of authority to Exchanges. Appel- 
lant’s Statement of Points consist of alleged errors which, 
even if valid points, do not show it is aggrieved or ad- 
versely affected by the grant to Exchanges. Appellant is 
not aggrieved or adversely affected by termination of a 
stay of the grant to Exchanges in proceedings arising 
solely out of Appellant’s untimely protest before the 
Commission. 


Exchanges adopts the Commission arguments showing 
the alleged procedural errors are without merit. Telephone 
was not deprived of a right of rebuttal but failed to exer- 
cise the opportunity afforded it. Telephone’s failures to 
comply with Commission procedural rules, concerning the 
filing of exceptions, cannot be attributed to the Commis- 
sion as procedural errors. 


Failure of Appellant to file timely exceptions to the 
Examiner’s supplemental findings and conclusion that 


3 


Exchanges is financially qualified made it unnecessary for 
the Commission to resolve this issue in its final order. 
Telephone’s argument that Exchanges is insolvent is based 
on erroneous assumptions and not based upon the record. 
In view of Exchanges’ available excess of assets over lia- 
bilities, its existing earning power, and the low initial 
additional cash outlay required the Examiner was clearly 
correct in finding Exchanges financially qualified. 


ARGUMENT 
I 


THE APPEAL SHOULD BE DISMISSED FOR FAILURE TO SHOW 
THAT APPELLANT IS AGGRIEVED OR THAT ITS INTERESTS 
ARE ADVERSELY AFFECTED BY THE COMMISSION’S ORDER 

Exchanges has filed a Motion to Dismiss this Appeal. The 
motion was denied by the Court on August 24, 1960, without 
prejudice to renewal at the hearing on the merits. The 
motion is hereby renewed with the following in support 
thereof. 


The Commission’s final order affirmed its 1956 grant of 
authority to Exchanges to construct a two-way mobile 
common carrier radio system to serve the Ridgewood, New 
Jersey, area. Included in the Commission’s findings and 
conclusions in support of such order are findings and 
conclusions, which are not in issue and which Telephone 
does not attack. These show that there is no evidence of 
any adverse effect on Telephone’s Newark, New Jersey, 
mobile radio service by the grant to Exchanges. (R. 511- 
514, 516-518.) These findings and conclusions by them- 
selves require dismissal of the appeal. Tri-State Broad- 
casting Co. v. F.C.C., 71 App. D.C. 157; 107 F. 2d 956, 
957 (1939). 


Appellant’s statement of its reasons of appeal, required 
by Section 402(c) of the Act under which this appeal is 
filed, show nothing by which it can be determined that Tele- 
phone is either aggrieved or that its interests are adversely 


4 


affected by the order affirming the grant of authority to 
Exchanges. Appellant’s Statement of Points consist of 
two alleged procedural errors by the Commission and the 
alleged lack of financial qualifications of Exchanges. None 
of these points, even if valid, would support a showing that 
Telephone is aggrieved or its interests are adversely af- 
fected by the Commission order. The assigned reasons 
of appeal determine the jurisdiction of the appeal under 
Section 402(b)(6) invoked by Appellant. WOKO, Inc. v. 
F.C.C., 71 App. D.C. 228; 109 F. 2d 665, 666 (1940); 
Stuart v. F.C.C., 70 App. D.C. 265; 105 F. 2d 788, 790 
(1939) ; Intermountain Broadcasting Corp. v. F.C.C., 68 
App. D.C. 119; 94 F. 2d 244, 248 (1937). 


Exchanges’ grant of authority would have remained 
effective, except for the Protest filed by Telephone and the 
resulting stay by the Commission of the effectiveness of 
the grant so protested. Thus, if Telephone’s Protest was 
not filed within the time provided by Section 309(c) of 
the Communications Act any errors in the protest proceed- 
ings, resulting in affirmance of the protested grant, do not 
aggrieve or adversely affect the interest of Telephone. 


Section 309(c) of the Act (as then in effect) specifically 
limited the time within which a protest could be filed 
with the Commission. It provided in this respect as 
follows: 


‘‘When any instrument of authorization is granted 
by the Commission without a hearing as provided in 
subsection (a) hereof, such grant shall remain subject 
to protest as hereinafter provided for a period of 
thirty days. During such thirty-day period any party 
in interest may file a protest under oath directed to 
such grant and request a hearing on said application 
so granted. ***”’ 


It is plain that under this statute the ‘‘thirty-day period”’ 
begins to run ‘‘when any instrument of authorization is 
granted,” that is, from the date of the grant, not some sub- 
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sequent date. Cf. Valley Broadcasting Co. v. F.C.C., 99 
App. D.C. 156; 237 F. 2d 784. 786 (1956). In this case 
Telephone’s protest was not filed within the thirty-day 
period prescribed by the statute. Therefore, it could not 
have been aggrieved or adversely affected by the Com- 
mission’s termination of the stay of the effectiveness of the 
grant to which Telephone’s untimely protest was directed. 


34 
APPELLANT'S ALLEGED PROCEDURAL ERRORS OF THE 
COMMISSION ARE WITHOUT MERIT 
Exchanges adopts the arguments of the Appellee Com- 
mission with respect to the lack of merit of the two alleged 
procedural errors of the Commission. 


It is here pointed out that Telephone was not deprived 
of any right to rebuttal but that it simply failed to exercise 
the opportunity for rebuttal afforded it. 


The failure of Telephone to file exceptions within the 


time provided by Commission rules and its failure to 
appeal in accordance with such rules from a ruling refusing 
an extension of time to file such exceptions were the causes 
of the Commission’s refusal to accept late tendered excep- 
tions. Those failures of Telephone cannot be attributed to 
the Commission as procedural errors. 


pany 


APPELLANT’S ARGUMENT THAT EXCHANGES IS NOT 
FINANCIALLY QUALIFIED IS WITHOUT MERIT 

Since no timely exceptions were filed by Telephone taking 
issue with the Commission Hearing Examiner’s supple- 
mental findings and conclusions that Exchanges is finan- 
cially qualified, those findings and conclusions became final. 
It was, therefore, unnecessary for the Commission, in its 
final decision and order here on appeal to resolve any 
such issue (R. 508). 
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Telephone’s argument on this point is based on the obvi- 
ously erroneous assumption that insolvency is shown by 
excess of current liabilities over current assets. Insol- 
vency can only be shown by consideration of the present 
value of all realizable assets in relation to all liabilities 
as they mature. Since Exchanges total assets (including 
only $1,077 as fixed assets) were shown to be more than 
twice its total liabilities of $5,103, it is apparent that 
Exchanges is not insolvent (R. 414). Certainly a contingent 
liability which may never mature as a liability cannot 
presently be considered in determining insolvency or finan- 
cial qualifications. In view of Exchanges’ earning power 
as an existing answering service and the negligible addi- 
tional cash outlay required to construct and operate its 
proposed radio system the Examiner was clearly correct 
in finding Exchanges financially qualified. (Ex. F; R. 409- 
416; Tr. 549) 


CONCLUSION 


The appeal should be dismissed. 


Respectfully submitted, 


Daryat A. Myse 
1411 Pennsylvania Ave., N.W. 
Washington 4, D.C. 
Attorney for Intervenor, 
New Jersey Exchanges, Inc. 
November 29, 1960 
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TELEPHONE SECRETARIAL SERVICE, INC., 
Appellant, 


v. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
NEW JERSEY EXCHANGES, INC., 


Intervenor. 


Appeal from a Decision and Order of the 
Feder2zl Communications Commission 


REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


The Briefs of Appellee and Intervenor largely overlap. They 
differ principally in that Intervenor argues that Appellant has failed to 


establish that it is aggrieved or that its interests are adversely affected 
by the order affirming the grant to Exchanges whereas the Commission 
makes no such contention. 
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Appellee's silence on this score plainly is probative of the in- 
substantiability of this claim. In any event, the contention is devoid of 
merit. The injury to Appellant, an unsuccessful Protestant under Sec- 
tion 309(c) of the Communications Act, as it existed at the time of Ap- 
peal, is implicit. It need neither be explained expressly nor lengthily 2 


On substantive grounds the Briefs of the Commission and Ex- 
changes suffer from common defects: (1) they erroneously or inac- 
curately state the facts or assume matters not in evidence, (2) they 
ignore or refuse to come to grips with Appellant's contentions and 
(3) they attempt to change the issues presented by rewriting the Com- 
mission's Decision so as to base their argument on a finding or conclu- 
sion different from that actually made and easier to defend. These 


tactics constitute eloquent confessions of error. 


The purpose of this Reply Brief is: (1) to spotlight the factual 
misstatements, (2) to reveal the principal areas in which the Appellee 
and Intervenor shrink from the issues herein, and (3) to highlight the 
areas in which these parties have attempted to recast the Decision so 
as to avoid the consequences inherent in judicial review of the Decision 
as actually written and issued by the Commission. 


I 


THE FACTS ARE NOT ACCURATELY STATED 
BY APPELLEE AND INTERVENOR 


The facts of record are not correctly stated by Exhanges and the 
Commission? Rather, fact and fancy have been indiscriminately com- 
mingled. 


: Exchanges also argues that Appellant submitted its protest after the expira- 
tion of the statutory period. This contention is not deserving of an answer. 


= Intervenor has adopted the Commission's Counter-Statement of the case and 
most of the Commission's arguments. Accordingly, hereinafter no separate 
reference will be made to Exchanges' Brief. 
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At the outset, it should be noted that Appellee's Brief does not 
confine itself to answering Appellant's arguments; instead it deals with 
matters upon which Appellant did not focus. And it is particularly in 
such areas that the Commission's Brief does violence to the record. 


Thus, the Commission argues that a clear-cut need existed for 
Intervenor's proposed service. In support thereof, it states: (1) "Ex- 
changes' proposed service area embraces some 812 square miles with 
a population of 6,072, 356," (2) "In the State of New York, Exchanges' 
service would include Bronx, Queens (Est. 1/10) and Manhattan and the 
towns of Suffern, Spring Valley, Dobbs Ferry, Hasting-on-Hudson, Mt. 
Vernon, Yonkers, Nyack and Tarrytown", and (3) "Within this area, 
exclusive of New York, potential customers include 3, 712 medical doc- 
tors, oil burner service companies, general contractors, electrical 
contractors, building contractors, exterminators and television service 


businesses" (Brief pp. 20-21). 


However, the uncontradicted evidence of record -* offered by 
Intervenor -- establishes that it does not plan to serve this entire area 
or all its inhabitants (R. 214). Indeed, the precise area Exchanges 
proposes to serve was never established (R. 214, 215), and, in addition, 
no showing ‘was ever made that Exchanges is likely to obtain any custom- 
ers from the inhabitants of the area. On cross-examination, Exchanges 
conceded that, after a purported six-month survey of potential custom - 
ers, it did not have a single commitment to subscribe to its service 
(R. 217), and that its alleged survey yielded the names of only forty to 
fifty people who supposedly showed any interest at all in Exchanges' 
scheme (R. 218). | 


The exact extent of their interest, if any, has never been estab- 
lished. The interviewees were classified as "yes", "perhaps" and ''no" 
prospects by Intervenor, but the meaning of these terms was never in- 
quired into by the Commission, nor explained on the record. No memo- 


randum of the survey was offered into evidence by Intervenor to clarify 


4 
this matter. AndExchanges refused to produce apurported written report 
of the survey, when Appellant requested it on cross-examination (for the pur- 
pose of impeaching Exchanges’ credibility) (R.510). The Commission upheld 
the Hearing Examiner's refusal to order its production, saying (R.510): 


"The Commission is of the opinion that Protestant failed 
to sufficiently relate his [ sic] request for the production 
of the document to the issue of Mr. Reilly's credibility. 
The production of such documents, which bear on the 
confidential business affairs of a potential competitor, 
is within the discretion of the Hearing Examiner. We find 
no evidence here of any abuse of that discretion." 3 


This action, together with the non-production of any evidence by the 
Intervenor, resulted in the record being completely barren of any facts 
demonstrative of a need for the proposed service. In order to overcome 
this fatal deficiency, the Commission relied on material of no evidentiary 
value, as reference to the Proposed Findings of the Commission's Com- 
mon Carrier Bureau makes clear. Thus, in paragraph 9 of those Find- 
ings, the Bureau marshalled all the record "evidence" showing a need for 
Exchanges' service and set it forth in the following words (R. 192): 


"At the conclusion of this survey there were 40 or 50 
persons or concerns who Mr. Reilly classified as 
either 'yes’, 'perhaps', or ‘maybe’ prospective cus- 
tomers indicated to Mr. Reilly that he should check 
back with them, if and when he could demonstrate 
the facilities (T.-170) . . . Applicant realistically 
would expect to have between 5 and 10 customers 
within three months after operations are commenced 
(T.-250) and would expect approximately 25 custom- 
ers at the end of the first year (T.-229, 230). Some 
of these prospective customers, Mr. Reilly expects, 
will come from subscribers to his telephone answer- 
ing service (T.-213). . . Applicant states..." 
(underscoring added). ce een Ty 


$ In coming to this conclusion, the Commission ignored the decision in 
Powhatten Mining Company v. Ickes, 118 F. 2d 105 (CA 6, 1941) to the contrary, 
and the doctrine that: ". . . testimonial duty to the community is paramount to 
private interest and no man is to be denied the enforcement of his right merely 
because another possesses the facts without which the right cannot be ascertained 
and enforced" (8 Wigmore on Evidence (3rd Ed. 1940), Section 2212). 
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In short, there are no facts in the record showing "need" unless 
an applicant's expectations constitute competent evidence. The short 
and full answer to this is that the Commission has ruled otherwise in 
another common carrier proceeding which was pending before the Com- 
mission at approximately the same time this case was before it. Thus, 
in Loyd Frame, 13 RR 111 (1956), the Commission, in holding that even 
affidavits from proposed subscribers are incompetent to prove need for 


service, declared that: 


". ,. . the need for service is of especial import 
in common carrier cases, and this need cannot 


be established by the mere statement thereof 
through affidavits of proposed subscribers" | 
(underscoring added). 


This holding -- that "incompetent evidence will [ not] be admitted 
indiscriminately" -- has its counterpart in a decision of this Court. 
For Tri-State Broadcasting Co. v. Federal Communications Commis- 
sion, 68 App. D.C, 292, 96 F. (2d) 564 (1938) dealt with a situation 
where an applicant for a new broadcasting station in El Paso, Texas, 
had been permitted by the Commission to testify to the results of his 
talks with a large number of people in the city as to the need for the 
proposed facility.° The Court ruled: : 


“This testimony is incompetent. While the Commis- 
sion under familiar principles is not as an adminis- 
trative body, limited by the strict rules as to the 
admissibility of evidence which prevail in courts 
nevertheless . . . 'the more liberal the practice 
in admitting testimony, the more imperative the 
obligation to preserve the essential rules of evi- 
dence by which rights are asserted or defended. . . 
Interstate Commerce Commission v. Louisville & 


: Loyd Frame, 13 RR 1111 on 1112. 


5 The Applicant was permitted to state: "Those I talked to were unanimously 
of the opinion that another station would be very beneficial, and the majority of 
them promised financial support to it." And he was permitted 'to add that "those 
persons made definite commitments to support the station." 
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N. R. Co., 1913, 227 U.S. 88, 93, 33S. Ct. 185, 
57 L. bd. 431. The testimony was clearly hearsay. 
It was a statement in effect of what others had told 
Roderick [theApplicant]. Its admission deprived 
the appellant of the right to cross-examine those, a 
composite of whose views Roderick was reflecting 
into the record." 

Despite the clear language of this decision, the Commission, in 
the instant case, ran roughshod over Appellant's rights and based its 
finding of need simply upon Exchanges bald and unsupported opinions. 
Strict adherence to evidentiary principles was only observed in connec- 
tion with the presentation of Appellant's case. Thus, the Commission 
refused to attach weight to Telephone's opinion testimony, because "it 
did not elect to offer into evidence the facts on which its opinion was 


based" (R. 510). 


Il 


DENIAL OF REBUTTAL 


The Commission couches its argument on this matter in terms 
which imply that it afforded Appellant some time and some opportunity 
to prepare and present rebuttal evidence and that Telephone simply 
failed to avail itself of the time and opportunity. The record, however, 
is to the contrary, and forcibly demonstrates that the Commission fore- 
closed Appellant from exercising its statutory right under the Adminis- 
trative Procedure Act, first to be informed of adverse material and 
then to have an adequate opportunity to refute such material (Tr. 412- 
414). 


This statutory right -- which is clear and unconditional on its face 
-- does nothing more than to impose a reasonable standard of fair play 
upon administrative agencies. Appellee, however, attempts to whittle 
away at this eminently equitable provision by arguing that notwithstand- 
ing Section 7(c)'s plain language, it should be judicially construed as 
vesting Hearing Examiners with the authority to grant or deny rebuttal 


in their discretion. 
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To support this proposition Appellee resorts to a muddled and 
internally inconsistent interpretation of the Legislative History of the 
Administrative Procedure Act. Thus, for purposes of this Appeal, the 
Commission attempts to telescope the following consecutive but separate 
Sentences in the Legislative History which refer to cross -examination 
and rebuttal: 

"To the extent that cross-examination is necessary 
to bring out the truth, the party must have it, An 
adequate opportunity must also be provided for a 


party to prepare and submit appropriate rebuttal 
evidence." (underscoring added) ® 


By this procedure the Commission attempts to cut down the broader 


right to rebuttal enunciated therein to the size of the narrower right of 
cross-examination. A fair reading of the two sentences clearly indicates 


that such revision is unjustified and unjustifiable. 


At any rate, any doubt on this point is conclusively resolved by the 
precise Legislative History cited -- but erroneously -- by the Commis- 
sion (Brief, p. 35). Thus, the Legislative History shows that govern- 
mental agencies submitted objections and suggestions to proposed Sec- 
tion 7(c) of the Administrative Procedure Act and that among these 
criticisms was one suggestion that "only 'reasonable' cross-examination 
and rebuttal is provided." Another agency proposed that every party 
should have "reasonable opportunity for cross-examination and to sub- 
mit rebuttal evidence." However, Section 7(c) was enacted without 
any change, and as the identical language of the subsequent Senate and 
House Reports shows, the suggestion that the right of rebuttal be limited 
in conformity with restrictions placed on the right to cross-examination 
was expressly rejected.® 

y See Senate Document No. 248, Legislative History of the Aduiinisirative Pro- 
cedure Act, 79th Cong. 2d Session, pp. 209, 271. These references respectively 
are to Senate and House Reports on the Administrative Procedure Act. 


; Senate Document No. 248, Legislative History of the Administrative Procedure 
Act, 79th Cong. 2d Session, pp. 11, 31. | 


8 Supra, note 7. 
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However, even if the "rule of reason" test applies to rebuttal, the 
denial of rebuttal in the instant context was unreasonable, arbitrary and 
prejudicial to Appellant. Appraisal of the Commission's asserted 
rationale for denying Telephone any opportunity for rebuttal makes this 
abundantly clear. 


Thus the Commission attempts to excuse its action on the ground 
“that here there was no proper proffer and no obvious reason to delay 
the case to take additional evidence."'. However, this contention misses 
the entire point that rebuttal is an important weapon in the arsenal of the 
law for exposing falsity, fraud, deceit and deception, and since these 
occurrences are by their very nature plainly not "obvious", the condi- 
tioning of the right to rebuttal upon explanation of its specific aim would 
be wholly subversive of its salutary purpose and inimical to the full as- 
certainment of the facts in many cases. 


For this precise reason the right to cross-examination is not so 
limited. Thus as Mr. Justice Stone stated in Alford v. United States, 
282 U.S. 687, 75 L. Ed. 624: 


"Counsel often cannot know in advance what pertinent 
facts may be elicited on cross-examination. For 
that reason it is necessarily exploratory; and the 
rule that the examiner must indicate the purpose of 
his inquiry does notin general, apply. . . Itis 
the essence of a fair trial that reasonable latitude 
must be given the cross-examiner, even though he 
is unable to state to the court what facts a reascn- 
able cross-examination might develop." 


This rule has equal validity and applicability here. Expression 
by counsel of the purpose of rebuttal might well provide an adversary 
with an opportunity to cover his tracks. Consequently, rebuttal would 


be rendered nugatory and would degenerate into an exercise in futility. 


Rebuttal then would become a useless vestige of the law -- all show and 
no substance. 
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Rebuttal would likewise lose much of its efficacy -- and much un- 
necessary rebuttal would be spawned -- if this Court adopts the conten- 
tion of the Commission that counsel is to be denied an opportunity to 
Study the record, including answers on cross-examination, to ascertain 
whether rebuttal is warranted. For, under this construction, a party 
must proceed with rebuttal irrespective of the real need therefor, at the 
peril of being otherwise prejudiced. In short, the Commission's argu- 
ment, if carried to its logical and necessary conclusion, would put a 
premium on counsel's insistence on rebuttal -- with its attendant waste 
in private and public funds -- irrespective of the need therefor. 


Ill 
DENIAL OF THE RIGHT TO FILE EXCEPTIONS 


In attempting to defend its action in refusing to consider Tele- 
phone's Exceptions, the Commission exalts form over substance and 
makes much ado over procedural regularity. It thus falls into a pro- 
cedural bog keyed to the requirement of Lord Coke's day, rather than to 
contemporary needs. The flexibility which supposedly is the hallmark of 
administrative agencies is replaced by a rigidity which serves no bene- 


ficial public purpose. 


This ritualistic emphasis on procedure constitutes a red herring 
designed to divert attention from the critical consideration of this case -- 
whether the Commission's consideration of Appellant's Exceptions would 
have prejudiced or promoted the public interest. When the Commission 
reluctantly comes to grips with this substantive question, it carries 
forward the same pattern of inequity which led it to conclude that it was 
not in the public interest to extend Appellant's time for filing Exceptions 
by eight days, whereas a 156 day delay on the part of Intervenor in pros- 
ecuting its application was compatible with the public interest. 


No explanation is offered by this disparity. To be sure, the Com- 


mission represents that Intervenor had a reason for the 156 day delay -- 
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which it accepted at face value; in sharp contrast, it subjected Appel- 
lant's reason for an eight day delay to a searching scrutiny and then 
rejected it -- but the Commission's representation is unsupported by 
the record. Thus, there is no evidence whatsoever in the record to 
show that Exchanges delay of more than one half year in prosecuting its 
case was, in the Commission's words, "due to Exchanges’ efforts to 
negotiate for the necessary equipment. "9 At any rate, it is incredible 
that it would take in excess of six months for a party to complete equip- 
ment negotiations for equipment of such little value. Any conceivable 
question on this score is dispelled by reference to Section 1.314 of the 
Commission's Rules,whichallows "a maximum of 60 days" after the 
grant of a construction permit in which to commence construction.!° 
This manifestly encompasses the negotiation for and the ordering of the 
equipment. 


In any event, the mere fact that the Intervenor was permitted to 
stall prosecution of its case for month after month without penalty, ex- 
poses the shallowness of the Commission's contention that it was neces- 
sary for it to deny Appellant an eight day extension because the statute 
required the case to be expedited. No such felt need existed here; and, 
in view of Exchanges' tortoise-like prosecution of the case, the Com- 
mission could -- and should -- have accepted Telephone's Exceptions 


for filing. Its refusal to do so constitutes an abuse of discretion. 


7 The citation to the record (Tr. 550-551) supplied by the Commission shows 
that this representation was based solely on the bald statement of Intervenor's 
counsel, who, in any event, did not claim that six months were consumed in 
negotiations. 


= The text of Section 1.314 is set out in the Appendix. 
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IV 


INTERVENOR'S FINANCIAL QUALIFICATIONS 


Appellant's argument that Exchanges has not met the burden of 
establishing its financial qualifications is principally based on the un- 
contested fact that Intervenor's current liabilities exceed its current as- 
sets, and in the absence of a plan of financial resuscitation, 11 the Com- 
mission traditionally has refused to enfranchise a party under such cir- 
cumstances. Here no such plan was offered into the record, and both 
the Supplement to the Initial Decision and the Decision (which adopted 
the Examiner's conclusion that Exchanges was financially qualified) never 
came to grips with this problem. At no point was any consideration paid 
to the critical consideration of how Intervenor would, on the one hand, 
pay its liabilities as they matured, and, on the other, finance the con- 


struction and operation of a new radio station. 


No findings were made on this score. In fact, no findings were 
made as to the total costs implicit in the inauguration of such a radio 
service. First, the Examiner, and then the Commission, in rubber - 
stamping the Initial Decision, failed utterly to calculate the expenses 
involved. Instead of facts, the Examiner and Commission both predicated 
their conclusions as to financial qualifications upon vague generalities, 
which ignored record evidence, to the effect that the costs involved will 


be "relatively small." 


This error is perpetuated by the Commission in its Brief. Again, 
instead of setting forth facts, the Commission deals in generalities to the 
effect that a "small capital outlay"' and "negligible" costs were involved. 
(Brief, pp. 19, 21). At the same time -- and for the first time -- the 
Commission finally attempts to set out in concrete terms the basis for 
its conclusion as to Exchanges' financial qualifications., In short, the 
Commission is now endeavoring to supplement its Initial Decision by 


making findings which it neglected to make below. 


11 American Southern Broadcasters, 23 FCC 631, 648. 
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However, the doctrine of ''better late than never" has no ap- 
plicability here. It is too well established to require citation, that 
findings of fact upon which a decision is based must be made at the Com- 
mission and not at the appellate level. As this Court stated in Saginaw 


Broadcasting Company v. Federal Communications Commission, 68 
App. D.C. 282, 96 F. 2d 554 (1938): 


"In discussing the necessary content of findings of fact, 
it will be helpful to spell out the process which a Com- 


mission properly follows in reaching a decision. The 
process necessarily includes at least four parts: 

(1) evidence must be taken and weighed, both as to its 
accuracy and credibility; (2) from attentive consider- 
ation of this evidence a determination of facts of a 


basic or underlying nature must be reached; (3) from 


these basic facts the ultimate facts, usually in the lan- 
guage of the statute, are to be inferred, or not, as the 


case may be; (4) from this finding the decision will 
follow by the application of the statutory criterion... 
(underscoring added). 

This the Commission has not done here. Accordingly, its conclu- 


sion that Exchanges is financially qualified is fatally defective. 


However, even if the Commission had heeded the command of this 
Court and had made the findings below which it now essays to make, the 
Decision cannot stand, because the findings are weighted against Appel- 
lant. For here the Commission has picked and chosen among the evi- 
dence and ignored! substantial segments of the record which cast doubt 
upon Intervenor's financial capabilities. Toward this end, Appellee has 
considered the cost of only some cost factors (i.e., base station and 
mobile station, taxes, electric power, bookkeeping and maintenance), 
and turned its back on other expenses which will necessarily be en- 
countered in the operation of a mobile radio station. Thus, the follow- 
ing have been completely ignored: 


(a) additional salaries, including salaries for two engineers 
it contemplates hiring (Tr. 220), 
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(b) payment of a frequency-checking agency which per- 
iodically will check the station frequency (R. 3), 


(c) remote control equipment, 

(d) transmitter site rent, 

(e) $40.00 monthly cost (in 1956) for the rental of a 
telephone line (Tr. 247), 

(f) freight and express, 

(g) telephone line installation, 

(h) development costs, 

(i) legal, accounting and insurance costs, 

(j) the costs of the proceeding before the Commission, 


(k) contingencies Re 


Under the circumstances, it is clear that Intervenor's financial 
qualifications have not been proved. Appellee's conclusions as to Ex- 
changes' financial capability accordingly is untenable and cannot stand. 


Vv 
CONCLUSIONS 
For the reasons set forth in this and Appellant's main Brief, the 


Decision and Order of the Commission should be reversed and remanded. 


Respectfully submitted, 


PETER SHUEBRUK 


1612 K Street, N. W. 
Washington 6, D. C. 


Attorney for 


Telephone Secretarial 
December 19, 1960. Service, Inc. 


= American Southern Broadcasters, 23 F.C.C. 631 (1957): 
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APPENDIX 


A. The relevant parts of all statutes involved are set forth in the 


Appendix to Appellant's main Brief. 


B. Section 1.314 of the Commission's Rules, states: 


"Section 1.314 -- Period of Construction -- Each 
construction permit will specify a maximum of 60 
days from the date of granting thereof as the time 
within which construction of the station shall begin 
and a maximum of 6 months thereafter as the time 
within which construction shall be completed and 
the station ready for operation, unless otherwise 
determined by the Commission upon proper show- 
ing in any particular case." i 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 15,742 September Term, 1959 


Telephone Secretarial Service, Inc., 
Appellant, 


Federal Communications Commission, 
Appellee 
New Jersey Exchanges, Inc., 
Intervenor. 
Before: Bazelon, Circuit 
Judge, in Chambers. ; 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated July 13, 1960, pursuant to Rule 38 (k) of the General 
Rules of this Court, and the stipulation having been considered, the stipu- 
lation is approved, and it is | 

ORDERED that the stipulation dated July 13, 1960, shall control 
further proceedings in this case unless modified by further order of 
this court, and that the stipulation and this order shall be printed in 
the joint appendix. ! 


Dated: July 13, 1960 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


Telephone Secretarial Services, Inc., ) 
Appellant 


Vv. 


Case No. 15,742 
Federal Communications Commission, 


Appellee 
New Jersey Exchanges, Inc. 


Intervenor 


) 
) 
) 
) 
) 
) 
) 
) 
) 


PREHEARING STIPULATION 


Counsel for the parties to the above-entitled proceeding agree and 
stipulate that the questions presented by the instant appeal are as follows, ‘ 
it being understood that Appellee and Intervenor do not concede the 
correctness of any factual or legal premises which may be implied in 
the formulation of the questions: 

1. Whether the Commission erred in affirming the Examiner's 
ruling refusing Appellant any additional time within which to prepare 
rebuttal or call witnesses for rebuttal testimony. 

2. Whether the Commission erred in connection with its rulings 
on Appellant's Exceptions to the first Initial Decision of the Examiner 
insofar as they applied to Intervenor's financial qualifications. 

3. Whether the Commission erred in refusing to extend Appellant's 
time in which to file Exceptions to the Examiner's Supplemental Decision, 
and in refusing to accept the late tendered Exceptions thereto filed by 
Appellant. 

4. Whether the Commission erred in concluding that Intervenor 


was financially qualified. 


* 
Intervenor filed a Motion to Dismiss on jurisdictional grounds dated 


June 20, 1960 (Case No. 15,742) which is still pending before the Court. 
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The parties further agree that the Appellant shall serve and file 


its printed brief on or before October 17, 1960; Appellee and intervenor 


on or before November 16, 1960; and Appellant shall serve and file its 


printed reply brief, if any, on or before December 6, 1960. The Joint 
Appendix shall be filed on or before December 22, 1960. 


July 13, 1960 


[ Filed June 17, 1960] 


Respectfully submitted,' 


/s/ MAX D. PAGLIN © 
Assistant General Counsel 
Federal Communications Commission 


/s/ JAMES T. BRENNAN 
Counsel, Federal Communications 
Commission 


/s/ PETER SHUEBRUK 
Counsel for Telephone Secretarial 
Service Inc. 


/s/ DARYL A. MYSE — 
Counsel for New Jersey Exchanges, Inc. 


NOTICE OF INTENTION TO INTERVENE 


[ Filed May 19, 1960] 


*x 


* 


NOTICE OF 


* 


* 


APPEAL 


power (Should not be exceeded by 


the power under item 12(3).) 18. Give commercial or Goverament RECEIVING station antenna systems 


known to be located within 3 miles of proposed location of transmitter. 
14. a. What apparatus is included as an integral part of the transmitter for 
automatically holding the frequency within the allowed frequency 


3 =—S—sé corte’. Anco. 


b. Within how many cycles or within what percentage 19. Will the antenna extend more than 20 feet above the ground or natural 
is this apparatus designed or guaranteed by the manufacturer formation, or if mounted upon an existing man-made structure, will it 
to hold the operating frequency? extend more than 20 feet above such structure? 
ved Mead 


20. © the answer to the above question is “Yes”, give the following: 
Overall height above to tip 


ine Ws commian: mere [Distance to nearest aircraft landing area) OOO) tt. 


ot 5 . } 
coder ground, at antenna site, above mean 475 ft: 


List any natural formations or existing man-made structures (hills, trees. 
water tanks, towers, etc.) which, in the opinion of the applicant, would tend 
to shield the antenna from aircraft aad thereby minimise the seronantical 


the top& of which is 760'ASL. 


(1 frequency checking agency is shown above, the succeeding sub- 
of this answered) 


paragraph on are not to be 
c. ‘What type of frequency measurement or calibration apparatus will be 
used? 


Link 2051-8 


4. Within how many cycles or within what percentage will this apparates 
measure the frequency? 20005% See instruction No. 6 in reference fo conditions uader which FCC Form 401-A 


@. What methods will be used to check the calibration of this precision 
instrument? —-_ against WV 


{. How often will this instrument be checked? 


a. Transmitter (ready for service) 


Other items (state the nature and 
amount applicable to each) 


TOTAL ESTIMATED COST What is the airline distance between transmitter location and remote 


control point? 7 mil 
t Applications for instruments of authorization by a radio telephone or 
telegraph common carrier iavolving expenditures in excess of $10,000 ¢. Sy what means will the transmitter be rendered inaccessible to 
shall include a statement showing the principal items of property and 


unauthorized 1? 
Se or a ae cama aap aah br scomaond pole mounted cabinet 
mo: 4. Can tranamitter be placed in an inoperative 
DNA condition from the remote control point? 
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[ 10] EXHIBIT B 
NEW JERSEY EXCHANGES, INC | 
STATEMENT OF FINANCIAL CONDITION : 


AS AT MARCH 31, 1956 


ASSETS 


Cashin Bank. . ...... . . . $ 264,25. 
Fixtures and Equipment. . . . . . . $ 1,000.00) 
Goodwill (see note below) . . . . . . $30,000.00° 
Due from Officer (J.F.Reilly). .- . . . $ 6,850.00. 
Accounts Receivable . . . . . . . . $ 1,718.98. 
TOTAL ASHETS. <x 4 ee SS) e Solegsis 


LIABILITIES AND CAPITAL 


LIABILITIES 

Notes Payable - J. Capelli . . - - $5,800.00. 

Notes Payable - L. Reich . . . . $ 1780.00 | 

Accrued Expenses & Taxes. . - - $ 700.00 : 
TOTAL LIABILITIES. . ... . - '$ 1,280.00 


GADEEAB sy oo) cesta ee ara pes ky en Ze) gos e Oba os 


TOTAL LIABILITIES AND CAPITAL. . $ 39,833.23 


NOTE:- New Jersey Exchanges Inc. is a telephone 
answering service presently servicing 200 
accounts (physicians and commercial). This 
business has a current marketable value of 
$30,000.00. 


New Jersey Exchanges Inc. was incorporated 
in January, 1956, to succeed the sole 
proprietorship of John F. Reilly D/B/A 
Physicians & Surgeons Exchange, which was 
in business for nine years. 


NEW JERSEY EXCHANGES, INC. 


BY: S/ JOHN F. REILLY, 
President 


NEW JERSEY EXCHANGES INC. 
34 Cottage Pl. 
Ridgewood, New Jersey. 
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[ Rec'd 3/6/57] 
Before the 


FEDERAL COMMUNICATIONS COMMISSION 


Washington 25, D. C. 
FCC 57M- 197 


42477 
In the Matter of the Application of 


NEW JERSEY EXCHANGES, INC. ) 
(KEC 738 ) ) 
) 

h 


DOCKET NO. 11932 


File No. 2379-C2-P-56 
For a construction permit to establish ) 
a new station for two-way communica- ) 
tions in the Domestic Public Land ) 
Mobile Radio Service at Ridgewood, ) 
New Jersey. ) 


Appearances 


Daryal A. Myse, on behalf of New Jersey Exchanges, Inc.; Jerome 
§. Boros, on behalf of Telephone Secretarial Service, Inc.; and Byron E. 
Harrison, on behalf of the Chief, Common Carrier Bureau, Federal Com- 


munications Commission. 


ORDER CONTROLLING THE CONDUCT OF HEARING 
(March 6, 1957) 

1. A pre-hearing conference in the above-entitled proceeding was 
held on February 28, 1957. The parties participating were those as shown 
in the appearances above. 

2. The issues to be resolved in this proceeding are as follows: 

(a) To determine the nature and extent of service proposed 
by Applicant, including the rates, charges, practices, classifications, 
regulations, personnel and facilities pertaining thereto. 

"(b) To determine the nature and extent of service now 
rendered by Protestant, including the rates, charges, practices, 
classifications, regulations, personnel and facilities pertaining 
thereto. 


1 | [ 112] 

"(c) To determine the area and population presently covered 
by the service offered by Protestant. 

"(d) To determine the area and population to be covered 
by the service proposed by Applicant. | 

"(e) To determine the need for the proposed service of Ap- 
plicant, and the nature and extent of any benefits to the public which 
will accrue because of Applicant's proposed service. 


[ 112] : 

"(£) To determine whether any disadvantages to the public 
will accrue because of Applicant's proposed service. 

"(g) To determine whether or not the Applicant is financially 
qualified to establish and operate the proposed service. 

"(h) To determine, in the light of the evidence adduced on all 
the foregoing issues, whether the public interest, convenience or 
necessity will be served by a grant of the subject application." 

3. In determining the area covered by the base station of the pro- 
testant and of the proposed base station of the applicant, issues (c) and (d), 
the 37 dbu contour of the base stations will be used, (Section 21.504 of the 
Commission's Rules). The method of locating the 37 dbu contours is out- 
lined in the transcript of the pre-hearing conference to which reference is 


made. The population figures will be based on the 1950 U.S. Census of 


Population. 

4. Except for exhibits which duplicate documents or exhibits which 
have been filed with the Commission in support of the application or pro- 
test which are now available to the parties, all exhibits to be offered in 
support of the affirmative showing of either the applicant or the protestant 
will be exchanged on or before the close of business on March 19, 1957. 

5. Following the exchange of the exhibits, each party will advise the 
other of the name or identity of the witness or witnesses desired for cross- 
examination. 

6. The introduction of exhibits and the cross-examination of witnesses 
will begin Tuesday, March 26, 1957. 


IT IS SO ORDERED this the 6th day of March 1957. 


Basil P. Cooper, Hearing Examiner, FCC 
/s/ Mary Jane Morris, Secretary 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of the Application of 
NEW JERSEY EXCHANGES, INC. (KEC738) Docket No. 11932 


For a construction permit to establish a new File No. 2379-C2-P- 
station for two-way communications in the 56 
Domestic Public Land Mobile Radio Service 

at Ridgewood, New Jersey. 


MOTION FOR CONTINUANCE 
AND OTHER RELIEF 

Telephone Secretarial Service, Inc. ("Protestant" or "Movant"'), by 
its attorneys, hereby moves the Examiner to continue the date for the 
hearing in this proceeding until such time as the Commission has acted 
on Movant's Petition of even date requesting the Commission to dismiss 
the application of New Jersey Exchanges,Inc. ("Exchanges") for failure to 
prosecute. Alternatively, Protestant moves the Examiner to continue the 
hearing until April 16, and to require Exchanges to exchange its entire 
direct case by the close of the business day on April 9 and to permit Pro- 
testant to substitute a new showing for the materials timely exchanged by 
Protestant, provided that the new presentation is exchanged by April 9. 
In support hereof, Petitioner shows as follows: 

1. Dismissal of Exchanges’ application will render a hearing in 
this matter unnecessary. However, the Commission plainly cannot act 
on Protestant's Petition by April 3, the date scheduled for the hearing in 
this proceeding, and thus, unless a continuance is granted, a wholly un- 
necessary hearing may be held. 


[ 125] 
2. Inthe event the desired relief is not granted, the hearing should, 


in any event, be postponed until April 16, 1957, and Exchanges should be 
required to exchange its entire direct case by the close of business on 


April 9 while Protestant should be permitted to submit a revised direct 


[ 126] 
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case, if it so chooses by April 9, 1957. Such relief is essential if the 
prejudice to Petitioner by reason of Exchanges' failure to comply with 


the Examiner's directive is to be, in some measure, undone, : although 


obviously much of the injury to Petitioner is irreparable.; Failure to 
grant such relief would reward defiance of the Examiner's order, and 
penalize obedience thereto. 

3. The fact that the requested continuances will serve to delay 
rather than to expedite the disposition of the matter, as contemplated 
by Section 309 of the Communications Act, cannot here bar the desired 
relief, since the need for the delay flows directly from Exchanges' con- 
duct; Exchanges should, therefore, be estopped from complaining about 
any delay. 

4, Protestant recognizes that Section 1.745, the so-called "four 
day rule'', would ordinarily prevent immediate action on this motion. 
However, Section 1.745 also provides for waiver of the four-day waiting 
period where "irreparable injury would be caused to one of the parties" 
by adherence thereto. Here, because of the imminence of the hearing, 
irremediable injury would plainly be done Protestant, if the Examiner 


does not immediately 


1. The injury to Movant is fully spelled out in the Petition to Dismiss 
and, accordingly, Protestant is not restating it here. : 


[ 126] 
act on this Motion, or postpone the hearing until after he is ruled thereon. 
If the Examiner desires to obtain the views of all parties before dispos- 
ing of the Motion, oral argument constitutes an appropriate means to this 


end. Petitioner is prepared to participate in oral argument 


[ 126] 
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before the Examiner at the earliest possible date, namely March 29, 
1957. 

Respectfully submitted, 


TELEPHONE SECRETARIAL SERVICE, 
INC. 


By 
Jerome S. Boros 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York 20, New York 


Its Attorneys 


March 28, 1957 
CERTIFICATE OF SERVICE 
Victoria Kent certifies that she is an employee of the firm of 


Fly, Shuebruk, Blume and Gaguine and that she has on this twenty- 
eighth day of March, 1957, sent by United States mail, postage prepaid, 


a copy of the foregoing "Motion for Continuance and Other Relief" to 
the following: 


Daryal A. Myse, Esq. 

4th Floor, Occidental Building 
1411 Pennsylvania Avenue, N.W. 
Washington 4, D. C. 


Byron Harrison, Esq. 
Federal Communications Commission 
Washington 25, D. C. 


Victoria Kent 
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FCC 57M-333 


[Rec'd 4/10/57] 
| 43793 


ORDER 

1, The Hearing Examiner has under consideration a motion filed 
March 29, 1957, by Telephone Secretarial Service, Inc., protestant in the 
above-entitled proceeding, requesting (a) that the hearing scheduled to 
begin on April 3, 1957 be continued until April 16, 1957; -(b) that the 
Hearing Examiner require the applicant herein to exchange its entire direct 
case in writing by the close of the business day on April Ps 1957; and 
(c) other relief. 

2. Asa reason for the requested continuance, it was stated that 
protestant had filed a petition with the Commission requesting the dis- 
missal of the application for failure to comply with paragraph 4 of the 
Hearing Examiner's order of March 6, 1957 controlling the conduct of 
hearing. 

3. Paragraph 4 of the Hearing Examiner's order of March 6, 1957 
controlling the conduct of hearing reads as follows: 


"4. Except for exhibits which duplicate documents or 


exhibits which have been filed with the Commission in support 

of the application or protest which are now available to the 

parties, all exhibits to be offered in support of the affirmative 

showing of either the applicant or the protestant will be ex- 

changed on or before the close of business on March 19, 1957." 

4, On March 19, 1957, the Hearing Examiner granted a petition 
filed by Telephone Secretarial Service, Inc. extending the date for the ex- 
change of exhibits from March 19, 1957 to March 26, 1957. 

5. The motion for continuance was argued at the hearing on 
April 3, 1957. For the reasons stated on the record, the motion for 


| 
continuance was and is denied. 


[ 166] 
6. The Hearing Examiner's order controlling the conduct of hear- 
ing did not direct the parties to exchange their entire direct case in 


{ 166] 
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writing. At the hearing on April 3, 4 and 5, 1957, it was established on 
the record that each and every exhibit offered in evidence by the appli- 
cant except those which duplicated documents or exhibits which had been 
filed with the Commission in support of the application had been exchanged 
on March 26, 1957 and that the applicant had complied fully and com- 
pletely with the Hearing Examiner's order controlling the conduct of 
hearing. For the reasons stated, the motion in so far as it requests the 
Hearing Examiner to direct the applicant to exchange its entire direct 
case in writing by the close of the business day on April 9, 1957 and for 


other relief is denied. 

IT IS ORDERED this the 5th day of April 1957 that the motion of 
Telephone Secretarial Service, Inc. for continuance of the above-entitled 
proceeding and for other relief BE and the same IS HEREBY DENIED. 


Basil P. Cooper 
Hearing Examiner 
Federal Communications Commission 


/s/ Ben F. Waple 
Ben F. Waple 
Acting Secretary 
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FCC 57- 564 
| 45376 
ORDER 


At a session of the Federal Communications Commission held at 
its offices in Washington, D. C. on the 29th day of May, 1957; 

The Commission having under consideration the "Petition to Dis- 
miss the Application" of New Jersey Exchanges, Inc., in the above- 
entitled matter, filed March 29, 1957 by Telephone Secretarial Service, 


Inc., protestant in this proceeding; 

IT APPEARING, That the petition to dismiss is Se on the 
contention that the applicant had not complied with paragraph 4 of the 
Examiner's Order of March 6, 1957, Controlling the Conduct of the 


Hearing in that the applicant's presentation to the petitioner, prior to 
the hearing, was not timely filed, and that the materials submitted were 
merely the exhibits which the applicant proposed to introduce at the 
hearing, together with a list of the witnesses in support thereof, instead 
of all exhibits to be offered in support of the affirmative showing as 
specified under said paragraph 4 of the Examiner's Order; 

IT FURTHER APPEARING, That this matter was submitted to the 
Examiner on the same date of filing the instant petition in the form of a 
motion, which motion the Examiner denied by Order dated April 5, 1957 
on the ground that applicant had complied with the provisions of said 
paragraph 4 and which order was not appealed; | 

IT FURTHER APPEARING, That the Examiner's action on the 
motion has properly disposed of this matter, and since no appeal from 
his action has been filed the instant petition is without standing: 

IT IS ORDERED, That the said petition IS DISMISSED. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 
Secretary 
Released: June 3, 1957 
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INITIAL DECISION OF HEARING EXAMINER : 
BASIL P. COOPER 
Findings of Fact 
Preliminary Statement 


1. THIS IS A PROTEST PROCEEDING wherein Telephone Secre- 
tarial Service, Inc., hereinafter sometimes called the protestant, Li- 
censee of Station KEA263, a two-way facility licensed in the Domestic 
Public Land Mobile Radio Service at Newark, New Jersey, protests the 
Commission's action of December 5, 1956, granting without hearing the 
above-entitled application of New Jersey Exchanges, Inc., | hereinafter 
sometimes referred to as the applicant, for a permit to construct a 
base station to provide a two-way communication service in the Domestic 
Public Land Mobile Radio Service in the Ridgewood, New Jersey, area. 

2. After consideration of the protest, the Commission by Memoran- 
dum Opinion and Order adopted February 6, 1957, released February 11, 
1957, postponed, pending final decision, the effective date of the Com- 
mission's action of December 5, 1956 granting the above-entitled appli- 
cation and designated said application and the protest for hearing on the 


following issues: 


"(a) To determine the nature and extent of service pro- 


posed by Applicant, including the rates, charges, 
practices, classifications, regulations, personnel 


and facilities pertaining thereto. 
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To determine the nature and extent of service now 
rendered by Protestant, including the rates, charges, 
practices, classifications, regulations, personnel 
and facilities pertaining thereto. 
To determine the area and population presently covered 


by the service offered by Protestant. 
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To determine the area and population to be covered 

by the service proposed by Applicant. 

To determine the need for the proposed service of 

Applicant, and the nature and extent of any benefits 

to the public which will accrue because of Applicant's 

proposed service. 

To determine whether any disadvantages to the public 

will accrue because of Applicant's proposed service. 

To determine whether or not the Applicant is financially 

qualified to establish and operate the proposed service. 

To determine, in the light of the evidence adduced on 

all the foregoing issues, whether the public interest, 

convenience or necessity will be served by a grant of 

the subject application." 
It was further ordered that the burden of proof on Issues (a), (d), (e), 
(g) and (h) was placed on the applicant and the burden of proof on Issues 
(b), (c) and (f) was placed on the protestant. 

3. A pre-hearing conference was held on February 28, 1957 and 
the evidentiary hearing was held on April 3, 4 and 5, 1957. The record 
was closed on April 5, 1957. Proposed findings of fact and conclusions 
of law were filed by counsel for all parties on May 20, 1957. 


The Applicant 


4. The applicant, New Jersey Exchanges, Inc., was incorporated 
in January 1956 as the successor of the sole proprietorship of John F. 
Reilly, d/b as Physicians & Surgeons Exchange, an organization which 
had been operating a telephone answering service for approximately ten 
years. Mr. Reilly, the president and 96% stockholder of the applicant 
corporation, started in the telephone answering business approximately 
ten years ago with 8 telephones and $2,000. When the application for 
the permit to construct the base station sought herein was filed in June 
1956, the company had approximately 200 subscribers. As of April 3, 
1957, the company had 256 customers or accounts. 
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5. The applicant proposes to offer to the public a two-way Domestic 
Public Land Mobile Radio Service using the frequency 454.25 Mc for the 
base station and the frequency 459.25 Mc for the mobile stations. The 
base station and the transmitting equipment will be located at 91 Mountain 
Park Road, Clifton, New Jersey, with a remote control point located 
approximately 7 airline miles distant from the transmitter at 34 Cottage 
Place, Ridgewood, New Jersey. Applicant will use a directional an- 
tenna with the direction of maximum gain 30 degrees east of true north. 
This will result in a better signal to the north and east of the station and 
at the same time reduce the signal in the direction of Newark where 
protestant has its base station. 


6. Section 21.504 of the Commission's Rules relates to the ser- 


vice area of a base station in the Domestic Public Radio Services. This 
section reads as follows: 
"The limits of reliable service area of a base 

station are considered to be described by a field 

strength contour of 37 decibels above one microvolt' 

per meter for stations engaged in two-way ipa i 

cation service with mobile stations and 43 decibels | 

above one microvolt per meter for stations engaged, 

in one-way Signaling service. Service within that | 

area is generally expected to have an average 

reliability of not less than ninety percent." 
At the pre-hearing conference on February 28, 1957 and | in paragraph 3 
of the Hearing Examiner's order controlling the conduct of hearing, it 
was stated that in determining the area served by the base station of 
the protestant and the proposed base station of the applicant, Issues (c) 
and (d), the 37 dbu contour of the base stations would be used. At the 
pre-hearing conference on February 28, 1957, the method of locating 
the 37 dbu contours of the base stations was discussed. After discussion, 
the Hearing Examiner directed that in locating the 37 dbu contour 
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of protestant's base station the methods outlined in a document known to 
the industry as the Boese Report, an official publication of the Federal 
Communications Commission, Office of the Chief Engineer, Technical 
Research Division, T.R.R. Report No. 4.3. 8., entitled "A Summary of 
the Technical Factors Affecting the Allocation of Land Mobile Facilities 
in the 152 to 158 Megacycle Band, "’ would be used. The Hearing Examiner 
also directed that the basic principle enunciated in said Boese Report 
would be followed in locating the 37 dbu contour of applicant's base sta- 
tion except that in lieu of using the monograph in the Boese Report which 
dealt with the frequencies in the 152 to 158 megacycle band, the F(50, 50) 
monograph in Figure 9, Part 3 of the Commission's Rules and appli- 
cable to television channels 14 to 83 be used with one proviso, namely, 
that 
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the field strength shown in the monograph be corrected or scaled down 
by 6 db to reflect a six-foot antenna height used in the land mobile ser- 
vice in lieu of the thirty-foot receiving height for which the monograph 
was drawn. - 

7. The 37 dbu contour of applicant's proposed station will cover 
a land area of 812 square miles within which there is a population, 
1950 Census, of 6,072,356 persons. As shown in applicant's Exhibit 5, 
the political subdivisions and populations therein are as follows: 


New Jersey: Population 2 


Bergen County 539,139 
Essex County (less Irvington, Maplewood, 

Millburn, South Orange) 781, 828 
Hudson County (less Bayonne) 570, 234 
Passaic County (less Ringwood, West Milford) 331, 691 


Morris County: Boonton 8,318 
Butler 4,050 
Lincoln Park 3, 376 
Montville 4,159 
Pequannock 5,254 
Riverdale 1,352 26, 609 


Population in New Jersey 2, 249, 498 
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New York: 
Bronx, Queens (Est. 1/10), Manhattan and the towns of 
Suffern, Spring Valley, Dobbs Ferry, Hastings-on-Hudson, 
Mt. Vernon, Yonkers, Nyack and Tarrytown 3, 822, 855 


1/ The reason for specifying that the F(50, 50) monograph for tele- 
oF vision channels 14 to 83 be used in lieu of the curves shown in the 
Boese Report was the fact that whereas the Boese Report:dealt with 
frequencies in the 152 megacycle range, the applicant proposes to operate 
in the 454 megacycle range, a frequency which is but slightly below the 
470-476 megacycle frequencies assigned to television stations operating 
on channel 14. 
2/ ‘The Hearing Examiner notes errors either in addition or in listing 
the populations within the political subdivisions. Such errors are 
minor and do not affect the over-all validity of the findings. 
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8. The 37 dbu contour of applicant's base station will overlap 


part of the area within the 37 dbu contour of protestant's Base Station 
KEA263. This area of overlap contains approximately 357 square 
miles. Included in the area of overlap are the cities of Newark, Jersey 
City, Hoboken and Montclair which are near the southernmost edge of 
applicant's 37 dbu service area and the cities of Paterson, Passaic, 
Clifton and Fair Lawn which are near the northernmost section of 
protestant's 37 dbu contour. As of April 5, 1957, the protestant had 
one or more customers in each of the cities named herein. 

9. Lying north of the 37 dbu contour of protestant's base station 
is the Northern Bergen area in which applicant expects to get most of 
his customers. Within this Northern Bergen area, prospective cus- 
tomers include 236 medical doctors, 39 oil burner service companies, 
61 general contractors, 26 electrical contractors, 86 building con- 
tractors, 16 exterminators and 32 television service businesses. 
Within the Hackensack-Paterson area which will be within the 37 dbu 
contour of applicant's and protestant's base stations, there are 3, 216 
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similar types of businesses of which 1,428 are medical doctors. 

10. Between January and June 1956, Mr. Reilly conducted a survey 
to ascertain the need of the service proposed herein. In that survey, he 
paid particular attention to doctors, oil companies, photographic studios, 
reporters and detectives. The persons and concerns were contacted both 
in their offices or socially, in many cases over a cup of coffee, at which 
time Mr. Reilly explained the proposed service and approximate costs. 

In the main, this survey was in the Hackensack-Teaneck-Bergenfield- 
Tenafly area which includes people in Ridgewood, Glen Rock, Hohokus, 
Ramsey, Waldwick and Allendale. Mr. Reilly found relatively few pay 
telphones at which a person could stop and call his office. No survey was 
made in the area east of the Hudson River although some of the prospective 
customers who are doctors indicated a possible desire for service while 
driving into the Ridgewood area from New York City. At the conclusion 
of the survey, there were some 40 to 50 persons and concerns whom Mr. 
Reilly classified as either "yes," "perhaps" and "maybe" prospective 
customers although most of them indicated that Mr. Reilly should contact 
them if and when he could demonstrate the facilities which he proposed to 
offer. Mr. Reilly testified that initially he expects to have between 5 and 
10 customers within three months after the base station begins operating 
and that he would have approximately 25 customers by the end of the year. 
Some of the customers that Mr. Reilly expects to have are presently sub- 
scribers to his telephone answering service. 

11. Applicant proposes to conduct its mobile radio service in con- 
junction with its existing telephone answering service, operating from 
the control point at Ridgewood, New Jersey (see paragraph 5 supra). At 
the time of the hearing, applicant's telephone answering service had 256 
accounts or customers. Applicant expects to use its present switchboard 
personnel in the operation of its mobile radio service. Switchboard and 
supervisory personnel will be trained to handle calls over the radio station. 
Two qualified radio maintenance men are available for the maintenance 


and repair of equipment as may be required. 


[ 265] 
21 
[ 265] 

12. Applicant's proposed rates, charges, practices, classifications 
and regulations are contained in its proposed tariff, copies of which were 
received in evidence at the hearing. The several basic! charges are 
stated herein. An installation charge of $30 for installing the mobile 
unit in the subscriber's car if installation is necessary. A rental charge 
of $20 per month for mobile unit where the company furnishes such unit. 
A monthly charge of $15 per unit in service for which the customer is 
entitled to receive 100 calls of 20 seconds duration each during the 
month. Additional calls are charged at the rate of 10¢ for each call of 
20 seconds duration or fraction thereof and for all overtime calls in 
excess of the initial period of 20 seconds. The company will maintain the 
units, including parts, for $8.50 per month or for $5 per month where 
the subscriber furnishes the parts. 


13. The estimated total cost of the base station equipment com- 


plete with all accessories including antenna, transmission line, remote 
control equipment and complete installation is $2,200. The 10 mobile 
units which the applicant proposes to purchase for lease or rental to 
subscribers will cost $575 each or a total of $5, 750. The corporation 
furnishing the base station and mobile units has offered to finance the 
procurement of this equipment over a 24 months period. 

14. The initial out-of-pocket cost of operation will include the 
monthly charges to pay for the base station and such mobile units as 
may be purchased by the applicant plus payments for power and to 
engineers for servicing the base station and equipment when needed. 
Other costs will include charges for salaries, supervision, rent, tele- 
phone circuits, taxes and similar items which are now paid by the 
telephone answering service. The allocation of such costs as between 
the telephone answering service and the proposed radio service had not 
been decided at the time of the hearing. 

15. The applicant expects to have between 5 and 10 customers 
within three months after the base station begins operating, approximately 
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25 customers by the end of the first year and 50 customers in two years. 
Mr. Reilly did not place a specific figure on first-year revenue but 
testified that even if his expectations as to subscribers were not realized 
and he did lose money, he would nevertheless continue operating the base 
station for two, three or four years. 

16. On December 5, 1956, on which date the Commission granted 
the application of New Jersey Exchanges, Inc., the financial statements 
filed as a part of the application disclosed that as of March 31, 1956, 
the applicant corporation had total assets of $39, 833.23 with total lia- 
bilities, exclusive of capital stock, of $7,280.00. In addition, certain 
stockholders had represented to the Commission that if additional funds 
were needed by the applicant, they would advance up to $10, 900 to the 
corporation. With such information before it, the Commission found the 
applicant to be financially qualified. The evidence of record 


[266] 


discloses that as of the date of the hearing, certain of the liabilities 

which New Jersey Exchanges, Inc. had as of March 31, 1956 had been 
either paid off entirely or materially reduced, that the company had 56 
more subscribers than at the time the application was filed, that there was 
more than $2,000 cash in the bank, and that the applicant corporation 

was in a better financial condition as of the time of the hearing than at 

the time the application was filed in June 1956 or when the application, 

as amended, was granted by the Commission on December 5, 1956. 


The Protestant 


17. Telephone Secretarial Service, Inc., protestant herein, is 
a New Jersey corporation with principal offices at 17 William Street in 
Newark, New Jersey. Telephone Secretarial Service, Inc. was or- 
ganized in 1947 to acquire and operate a telephone answering service. 
According to its president, Mr. Bellin, Telephone Secretarial Service, 
Inc. is now New Jersey's largest telephone answering service with nine 


offices in seven cities and serving more than 1,500 customers. The 
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mobile radio operation of Telephone Secretarial Service, Inc. began in 


1949 on an experimental basis. Regular operation began in 1951 at 
which time the company was serving approximately 18 to 20 customers. 
The base station and mobile units Operate in the 150 Mc band. As of the 
middle of March 1957 when Mr. Bellin prepared Exhibit 1, protestant 
had subscribers in 16 different cities and towns in New Jersey. In 
these 16 cities, the company had 31 subscribers with a total of 60 
mobile units. However when Mr. Bellin was on the stand on April 5, 
1957, he testified that the company was, as of that day, furnishing ser- 
vice to 38 subscribers with a total of 68 mobile units located in 21 dif- 
ferent cities and towns in northern New Jersey. The 21 cities, the 
number of subscribers and the number of mobile units served were read 
into the record. 3/ 

18. Mr. Bellin testified that protestant's base station was operating 
at approximately 65% of peak capacity and he estimated that the station 
could handle close to 150 mobile units without any difficulty. 

19. Protestant operates Base Station KEA263 with transmitter 
antenna on top of the Raymond Commerce Building in Newark, New 
Jersey. Within the 37 dbu contour of Base Station KEA263, there isa 
land area approximately 751 square miles within which there is a popu- 
lation of 10, 553, 866 persons. A substantial portion of the 37 dbu con- 
tour encompasses a land area east of the Hudson River in the state of 
New York. The record, however, does not show what part of the popu- 
lation served by protestant's base station is in New York and what part 
is in the state of New Jersey. 


3/ See TR 389-391. 
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20. About one year after Station KEA263 went on the air, protes- 
tant installed a satellite receiver at Great Notch, Clifton, : New Jersey, 
about ten miles north of the transmitting antenna. This satellite receiver 
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enables protestant to receive satisfactorily mobile units in the area and 
thus overcome what had been a service problem due to the hills and 
valleys in this area. Protestant has a private wire-line between 
Passaic and the message center or control point in Newark which per- 
mits customers in the Passaic area to use protestant’s base station 
without the payment of a toll charge to Newark. 

21. As shown in paragraph 8 supra, the 37 dbu contour of appli- 
cant's base station will overlap part of the 37 dbu contour of protestant's 
Base Station KEA263. The finding made in paragraph 8 as to the area 
of overlap is predicated, in part, on FCC Exhibit 1 which was a com- 
posite of applicant's Exhibit 2 and protestant's Exhibit 2. Protestant's 
engineer testified that in his opinion, the coverage of applicant's base 
station would not be as extensive as shown in applicant's exhibit, that 
the contour would be "drawn in a bit" probably from one to three miles. 
Protestant's engineer thus contends that the area in which applicant's 
base station will overlap the 37 dbu contour of protestant's base station 


is not as extensive as found in paragraph 8 supra. 4/ 


22. The day-to-day operation of Telephone Secretarial Service, 
Inc. is under the personal supervision of Mr. Bellin, its president. 
Assisting him is Mr. Barnes as manager and Mrs. Watkins as assistant 
manager. Two engineers are employed on a contract basis to maintain 
the radio equipment. Mr. Bellin describes protestant’s radio staff and 
training, in part, as follows: 
"To staff our radio operation, we use the same 
personnel as are employed in the telephone answering 
phases of our business but the radio service is viewed 
as a coordinate though distinct department of our over- 
all operation. *** 
"Our offices in the answering service phase of our 
business are scattered throughout various New Jersey 
cities, but we have only one base radio station in Newark. 
The office which handles it is located at 17 William 
Street, and at that office we have a staff of from 12 to 
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15 operators who serve in both phases of our work, but 
who are specially trained for the radio service. We also 


4/ At the hearing on April 4, 1957, protestant offered in evidence 

Exhibits 4 and 5 designed to show the area of overlap. These ex- 
hibits show the area of overlap to contain 247 square miles in which 
there were 2, 809, 548 persons. Objection to the exhibits was sustained 
because of the fact that in depicting the coverage of applicant's base 
station, the monograph appropriate for stations operating in the 150 Mc 
band had been used and the monograph appropriate for the 454 Mc band 
in which applicant's base station would be operating had not been used. 
These exhibits were not prepared until after the evidentiary hearing had 
started. 
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have six to eight employees in a second Newark office 
who are fully trained in radio dispatch work and we can 
call upon them in case of need. In addition to this : 
regular staff, we employ some women only for radio 
dispatching. 

"We have an intensive orientation program for 
all the employees in the radio service. Their first 
two weeks on our payroll are spent exclusively in | 
training. ***" (Telephone Secretarial Service, Inc. 
Exhibit 1, paragraphs 16, 17 and 18) 

Mr. Bellin described the radio operation as follows: 

"In the office our radio operation during the day 
is completely separated from our telephone answering 
operation. We have it partitioned off. We have an 
operator who does nothing but radio message dispatch- 
ing from 8:00 in the morning until 6:00 in the evening. 

“After that, we still have six operators on duty. 
We could do with less. And then the radio station, a great 


many of our accounts are already off the air, and it is 
operated from there." (TR 399) 
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23. Protestant’s showing with respect to its rates, charges, 
practices, classifications and regulations, Issue (b), consisted of the 
testimony of its president that there was an installation charge of $20, 
a rental charge of $22.50 per month for company-owned units and a 
service charge of $45 a month to the customer who had three units or 
more for which he was entitled to receive 300 calls pooled among the 
various cars. The protestant did not offer in evidence an exhibit 
containing pertinent parts of its tariffs or a copy of its tariffs and had but 
one copy in the hearing room. The protestant's counsel contented him- 
self in this respect by requesting that official notice be taken of protes- 
tant's tariffs. 5/ 

24. Protestant's tariff provides for the rental of mobile units to 
customers at a charge of $22.50 per month. As of the date of the 
hearing, however, the protestant owned no units but had an arrangement 
with a communications company to furnish such equipment and according 
to Mr. Bellin "*** if we should receive a request for rental, we'd be 
very happy to buy a unit and install it in the car." (TR 383) 


5/ While substantial portions of the protestant's tariffs may be found 

at pages 28-31 inclusive of protestant's proposed findings of fact 
and conclusions, they were not made available to counsel or the Hearing 
Examiner at the time the protestant's witnesses were on the stand and 
subject to cross-examination. (TR 341-342) 
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25. Mr. Bellin testified that his company pioneered in the two- 
way mobile radio business in the Newark, New Jersey, area. Starting 
initially with between 18 and 20 customers, the company now has 38 
subscribers with 68 units located in 21 cities. The protestant has 
lost customers because the type of service offered was not adequate for 
the particular customer's needs, generally determined after the customer 


had experimented with a trial unit. Some customers had been lost be- 


cause of the availability of other services, such as the Industrial Radio 
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Service and the Citizens Radio Service. The protestant is aware that 
it is not feasible to convert a mobile unit operating on its frequency 


band, 150 Mc, to the frequency of the applicant's proposed station, 
450 Mc. 
26. In protestant's Exhibit 1 as well as in his oral testimony, 


Mr. Bellin stated that during certain years protestant's radio operation 
had been at a loss, in other years it had shown a profit but that the 

true financial picture was darker because the radio operation had not 
been fully charged for the time which he and other supervisory personnel 
devote to it. The Hearing Examiner held that Mr. Bellin's:statements, 
without necessary supporting data, were conclusions and that a finding 
as to whether the protestant had or had not sustained operating losses 

on its radio business should be established by an appropriate method. 
Protestant neither prepared nor offered in evidence a balance sheet 

or a profit or loss statement. There is no evidence upon which to 
predicate a finding that such allocations against the radio service as 
have been made for supervisory and other personnel or for the training 
given the 18 to 23 telephone operators or for other purposes are or are 
not reasonable and justified. In substance, the protestant failed to 
avail itself of the opportunity to establish by probative evidence that its 
radio operation had been either a financial success ora financial failure. 
No exhibits purporting to show operating revenues or expenses were ex- 
changed prior to the start of the evidentiary hearing. 


27. The tariffs proposed by the applicant and protestant's tariffs 
are for the radio link of the mobile service provided. Such charges 
as are made by the telephone companies for telephone service, toll 
service, etc. to the control point are paid by the subscriber. At the 
hearing on April 4, 1957, the Hearing Examiner requested the applicant 
and protestant to furnish for the record charges made by the telephone 
companies for a three-minute phone call from certain specified cities in 
the overlap area (see paragraph 8 supra) to (a) Ridgewood, control point 
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for the applicant; and (b) Newark, control point for the protestant. In 
response to that request, applicant forwarded a written exhibit which 
was received at the Commission on April 11, 1957 and the protestant 
forwarded an exhibit which was received at the Commission on April 25, 
1957, both of which were received in evidence by a formal written order 
of the Hearing Examiner dated April 26, 1957. As shown by the ex- 
hibits, the wire-line charges between the control point of the base sta- 
tions and the communities specified by the Hearing Examiner are as 


follows: 
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FROM TO 

Applicant Protestant 
Town or City in Overlap Area Ridgewood Newark 
Englewood 10 cents 2 units 
New Milford free 2 units 
Radburn free 1 unit 
Paterson free 1 unit 
Hackensack 10 cents 1 unit 
Garfield 10 cents 1 unit 
Little Falls 10 cents 1 unit 
Montclair 15 cents 1 unit 
Orange 20 cents 1 unit 
Newark 20 cents 1 unit 
Weehawken 20 cents 2 units 
Manhattan 20 cents 15 cents 


The first seven cities are located near the northern and northwestern 
boundary of protestant's 37 dbu service area whereas the last five named 
cities are located near the southwestern and southern edge of applicant's 
37 dbu service area. 

28. A footnote to protestant's exhibit which is the basis for the 
table in the preceding paragraph states that "Where a subscriber has 
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an unlimited business service, a one-unit charge isa no-unit charge." 
It will be noted that except for the 15¢ toll charge from Newark to Man- 
hattan, protestant has shown all wire-line charges to Newark to be one 
or two units. The exhibit does not disclose the monetary value of a 
"unit". 

29. In the order controlling the conduct of hearing dated March 6, 
1957, the Hearing Examiner, in paragraph 4 thereof, directed that 
except for exhibits which duplicate documents or exhibits which have been 
filed with the Commission in support of the application or protest and 
which were then available to the parties, all exhibits to be offered in 
support of the affirmative showing of either the applicant or protestant 
would be exchanged on or before a specified date which would precede 
the start of the evidentiary hearing. At the hearing, it was disclosed 
that the applicant had complied fully and completely with the Hearing 
Examiner's order in so far as it pertained to the prior exchange of 
exhibits. For reasons satisfactory to itself, protestant, prior to the 
start of the evidentiary hearing, did not exchange any exhibit showing 
the area in which it would receive competition from the applicant (see 
paragraph 21 and Footnote 4 Supra), did not exchange a copy of its 
tariffs or pertinent parts thereof (see paragraph 23 and Footnote 5 supra), 
did not exchange any exhibits showing income, expenses, ete. upon which 
to establish the profits or losses from its radio operations (see paragraph 
26 supra), and in these respects failed to comply with the Hearing 
Examiner's order controlling the conduct of hearing. 
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Conclusions 


1. New Jersey Exchanges, Inc. » applicant herein, proposes to 


offer a two-way Domestic Public Land Mobile Radio Service from a base 
station located near Clifton, New Jersey, and operated from a control 
point at Ridgewood, New Jersey. The frequencies requested are 454.25 
Mc for the base station and 459.25 Mc for the mobile stations. Within the 
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service area of its base station which is defined as the area within its 

37 dbu coniour, there is a land area of 812 square miles within which 
there is a population of 6,072,356 persons. Within that part of applicant's 
service area which is in the state of New Jersey, there are 2, 249, 498 
persons. 

2. The southern portion of applicant's 37 dbu contour is also 
within the 37 dbu contour of protestant's Base Station KEA263. This area 
of overlap encompasses approximately 357 square miles within which 
there are several cities including Newark, Jersey City and Hoboken on 
the south and Paterson, Passaic and Clifton on the north. The northern 
portion of applicant's 37 dbu service area containing approximately 455 
square miles is a white area in that it lies outside the 37 dbu contour of 
existing stations offering the type of service proposed by the applicant. 
Within part of this area, identified in the record as the Northern Bergen 
area containing more than 500,000 persons, there are 496 prospective 
customers including 236 medical doctors, numerous contractors, oil 
burner service companies and others. Within the Hackensack-Paterson 
area, a small part of the area in which the 37 dbu contours of applicant's 
and protestant's base stations overlap, there are 3,216 similar types of 
businesses of which 1, 428 are medical doctors. 

3. The survey conducted by the applicant's president has estab- 
lished to the applicant's satisfaction the fact that there are now 40 to 50 
potential customers for the service and that applicant will have between 
5 and 10 customers within the first 90 days of operation, 25 customers 
by the end of the first year and 50 customers in two years. 

4. Applicant's tariffs contemplate a charge of $30 for installing a 
mobile unit, a rental charge of $20 per month if the company furnishes 
the unit, a service charge of $8.50 or $5 per month depending on whether 
the company or the subscriber furnishes the parts, and a monthly charge of 
$15 for which the subscriber is entitled to make one hundred 20-second 
calls per month. Additional calls will be charged at the rate of 10¢ each 


for calls of 20 seconds duration or a fraction thereof. 
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5. The base station and equipment, installed and ready to operate, 
will cost $2,200. If the applicant purchases 10 mobile units at $575 each, 
there will be an additional obligation of $5,750. Applicant may pay for 
this equipment in equal installments over a 24-month period. If, how- 
ever, applicant obtains the mobile units from the supplier under an ar- 
rangement similar to that used by the protestant, the units will not be 
purchased until the subscriber has indicated a desire to rent one in which 
case the monthly rental and other charges will more than meet the pay- 
ments to the supplier for the mobile units. 
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6. Applicant's present switchboard personnel which now handles 
the telephone answering service will be trained to handle the calls over 
the two-way mobile radio service. Applicant does not believe that it will 
be necessary to employ additional switchboard or supervisory personnel 
but will do so if necessary. Qualified radio personnel will be available 
for maintenance as required. 

7. At the time of the hearing, applicant had assets of more than 
$39,000, including more than $2,000 cash in the bank, with liabilities of 
less than $7,000. In addition, applicant had commitments from others 
to loan it more than $10, 000 if such loans were necessary. 

8. Telephone Secretarial Service, Inc., protestant herein, accord- 
ing to its president, is New Jersey's largest telephone answering service 
with nine offices in seven cities serving more than 1,500 customers. 
Protestant operates a two-way facility in the 150 Mc band licensed in the 
Domestic Public Land Mobile Radio Service with a base station at Newark, 
New Jersey. Within the 37 dbu contour of protestant's base station, 

KEA 263, there is a land area of 751 square miles within which there is 
a population of 10, 553, 866 persons. : 

9. The northern portion of protestant's 37 dbu service area con- 

tains approximately 357 square miles which will be within the 37 dbu con- 


tour of applicant's base station. In part of this area of overlap, the 
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Hackensack-Paterson area, there are more than 3, 000 potential customers 
for two-way mobile radio service of which more than 1, 400 are medical 
doctors. The record does not show the total number of potential custom- 
ers within the area of overlap or within the 37 dbu contour of protestant's 
station. 

10. The protestant contends that there is not enough potential 
business within its service area to sustain two operations and that if ap- 
plicant is permitted to operate, the protestant will be compelled to cut 
expenses drastically and that "This, of course, means that it shall be 
obliged to cut down on the service it renders subscribers.” 

11. As of the middle of March 1957, protestant had 31 subscribers 
with 60 mobile units in 16 cities. By April 5, 1957, it had 38 subscribers 
with 68 mobile units in 21 different cities. The protestant's president 
stated that his base station was operating at approximately 65% peak 
capacity and estimated that the station could handle close to 150 mobile 
units. 

12. The protestant, while contending that its radio operations had 
been conducted at a loss, failed to avail itself of the opportunity to offer 
in evidence any balance sheets or profit or loss statements or similar 
data from which it would be possible for the Hearing Examiner to pre- 
dicate a finding as to its revenue and expenses. The record is without 
adequate information upon which to predicate a finding as to whether in 
its radio operations the protestant needed the number of persons it has 
trained for such operation, the cost of such training, and whether the 


protestant has made a proper allocation of the cost for office space, 
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supervisory or operating personnel between the radio and telephone answer- 


ing phases of the business. In substance, the protestant failed to avail 
itself of the opportunity to establish that its radio operation had been either 
a financial success or a financial failure. 


13. The protestant has failed to establish that applicant's proposed 
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facilities operating in the 450 Mc band will impair protestant's ability to 
continue to operate its facilities in the 150 Mc band or retain its present 
subscribers or secure other subscribers or reach its maximum capacity 
of 150 mobile units. Protestant has failed to establish that any disad- 
vantage would accrue to the public in the event the applicant is permitted 
to operate as proposed. 

14. The applicant is legally, technically, financially and other - 
wise qualified to operate proposed Base Station KEC738 and to furnish 
the two-way Domestic Public Land Mobile Radio Service proposed herein. 
Applicant will offer the first two-way Domestic Public Land Mobile Radio 
Service in an area of approximately 455 square miles in Northern New 
Jersey which contains more than 500,000 persons and many prospective 
customers. 

15. Public interest, convenience and necessity will be served by 
granting the application of New Jersey Exchanges, Inc. for a permit to 
construct a base station to operate two-way facilities in the; Domestic 
Public Land Mobile Radio Service at Ridgewood, New Jersey. 

IT IS ORDERED this the 31st day of May 1957, that unless an ap- 
peal to the Commission from this Initial Decision is taken by any of the 
parties or the Commission reviews the Initial Decision on its own motion 
in accordance with the provisions of Section 1.853 of the Rules, the Com - 
mission's Memorandum Opinion and Order adopted February 6, 1957, 
released February 11, 1957, in so far as said Memorandum Opinion and 
Order postponed, pending final decision, the effective date of the Com- 
mission's action of December 5, 1956 granting the above-captioned ap- 
plication BE and the same IS HEREBY SET ASIDE AND HELD FOR 
NAUGHT and the Commission's action of December 5, 1956 granting the 


application of New Jersey Exchanges, Inc. for a permit to construct a 


new base station and establish two-way communication in the Domestic 
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Public Land Mobile Radio Service at Ridgewood, New Jersey (Docket No. 
11932, File No. 2379-C2-P-56) BE and the same IS HEREBY RE- 
INSTATED AND AFFIRMED. 


/s/ Basil P. Cooper 

Basil P. Cooper 

Hearing Examiner 

Federal Communications Commission 


Released: June 4, 1957 

and effective 40 days there- 
after, subject to the provi- 
sions of the Rule cited in the 
ordering clause above. 
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RIDGEWOOD TELEPHONE ANSWERING SERVICE 
A Low Cost Answering Service That Never Rests! 
34 Cottage Place, Ridgewood, N. J. 
OLiver 2-3600 


NOVEMBER 8, 1958 


Federal Communications Commission 
Washington, D. C. 
Gentlemen: 
Re: Docket #11932 File #2379-02-P-56 


Approximately six months ago we received a communication from 
you which indicated an affirmative decision in our favor re: our applica- 
tion for a mobile radio license. 

Recently we have received literature from Suppliers seeking to 
Sell us equipment. However, we have not received as yet a construction 
permit from you and are wondering whether such a permit was mailed to 
us and has possibly gone astray. Therefore, we respectfully request 
your informing us re: to this matter. Thanking you for your co-operation 


I remain, 


Very truly yours, 


John F. Reilly 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. 


November 20, 1958 


Mr. John F. Reilly 

Ridgewood Telephone Answering Service 
34 Cottage Place 

Ridgewood, New Jersey 


Dear Mr. Reilly: 


This is in reply to your letter of November 8, 1958, relative to 
the application of New Jersey Exchanges, Inc. for a construction permit 
for a two-way communication facility at Ridgewood, New Jersey. 

The Commission has not yet reached a final decision in the matter. 
You will, of course, be promptly advised of the ultimate disposition of 
the proceeding or any intermediate procedures which the Commission 
may deem appropriate. 

Thank you for your interest. 


Very truly yours, 


Mary Jane Morris 
Secretary 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D.C. Cc 
FCC 58-1226 
66767 


In the Matter of the Application of 


DOCKET NO. 11932 
File No. 2379-C2-P-56 


) 
) 
NEW JERSEY EXCHANGES, INC. ) 
) 
) 


For a construction permit to 

establish a new station for two-way) 
communications in the Domestic ) 
Public Land Mobile Radio Service ) 
at Ridgewood, New Jersey. ) 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Lee and Ford absent; Commissioner 
Cross not participating. 

1. The Commission has for consideration a petition for official 
notice of the bankruptcy of a corporation which was to supply equipment 
to the applicant, filed by the protestant, Telephone Secretarial Services, 
Inc., on February 13, 1958, together with pleading filed in response 
thereto. 

2. The matter may be more easily understood by a brief resumé 
of the proceeding to-date. On December 5, 1956, the Commission 
granted without hearing the application of New Jersey Exchanges, Inc., 
for a permit to construct a station to provide a new two-way service in 
the Domestic Public Land Mobile Radio Service at Ridgewood, New 
Jersey. On January 7, 1957, Telephone Secretarial Services, Inc., 
licensee of Station KEA 263, a two-way facility in the Domestic Public 
Land Mobile Radio Service at Newark, New Jersey, filed a protest under 
Sec. 309(c) of the Communications Act of 1934, as amended. By Memo- 
randum Opinion and Order released February 11, 1957, the Commission 
found protestant to be a party in interest and designated the protest for 
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hearing on a number of issues, including one as to the financial qualifica- 
tions of the applicant. 

3. The hearing disclosed that, due to the fact it presently operates 
a telephone answering service which it would continue to operate in con- 
junction with the proposed service, New Jersey Exchanges’ only esti- 
mated cost in getting on the air would be the cost of equipment procure- 
ment, and Exchanges produced a letter from Link Radio Corporation stat- 
ing that it would sell the proposed equipment for $7,950, and "will finance 


the procurement of this radio equipment over a 24-month period." Asa 


collateral financial showing, New Jersey Exchanges submitted the follow- 
ing balance sheet as of March 31, 1956:2/ 


y/ The balance sheet was submitted as an exhibit to the application, 

and the application was admitted into evidence over objection of the pro- 
testant. It is unnecessary for us to determine the evidentiary value of the 
application, insofar as the balance sheet is concerned, for the protestant 
therea‘ter examined applicant's president, both generally and specifically, 
on the accuracy of the balance sheet, and the witnesses’ answers thereto 
constituted testimonial affirmation of the matters and things set forth in 
the balance sheet as modified by the said testimony. 
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Assets 
Cash in Bank $ 264.25 2/ 
Fixtures & Equipment 1,000.00 
Goodwill 30,000.00 2/ 
Due from Officer (J. F. Reilly) 6,250.00 2/ 
Accounts Receivable 1,718.98 
Liabilities 
Notes payable - J. Capelli $5,800.00 3/ 
Notes payable - L. Reich 780.00 8/ 
Accrued expenses and taxes 700.00 
4. In addition to the foregoing, applicant represented in an ame nd- 
ment to its application that its stockholders stand ready to advance such 
additional sums as may be needed for the establishment of the proposed 
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facility and it furnished the sworn financial statements of Arthur 
Capelli and Leo L. Reich showing them to have respective net worths 
of $7,500.00 and $3,400.00. However, the assurance of the availability 
of funds was made by Mr. Reilly, who offered no showing of his 


2/ Mr. Reilly testified that there was "more than $2,000 in the bank 
at the time of the hearing. 


3/ This sum is based on Mr. Reilly's valuation of the: business. There 
is no evidence of any offer having been made to purchase the business at 
such sum, or of any independent appraisal of the business. In any event, 
this item cannot be regarded as a liquid asset, and, as there was no com- 
mitment to dispose of it for cash, it cannot be utilized in ascertaining 
the applicant's qualifications to raise any sums needed to construct its 
proposed station. 


4/ Mr. Reilly testified that he is paying off this obligation, but the 
record does not disclose the amount or rate of repayment. There is no 
showing of Mr. Reilly's personal financial condition or that this sum, or 
any part of it, would be available to meet immediate cash requirements. 


3/ Mr. Reilly testified that this note is being paid off at the rate of 
$140 per month including an unspecified amount of interest. The record 
does not show the net indebtedness on this note at the time of hearing. 


2 Mr. Reilly testified that this note had been paid off at the time of 
nearing. 
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ability to advance funds, and Mr. Capelli and Mr. Reich, who offered 
financial statements, submitted no commitment to advance funds. There- 
fore, the representation that the stockholders will advance such funds as 
may be needed cannot be considered in determining the applicant's finan- 
cial qualifications. 

5. Despite weaknesses in the foregoing showing, it would be 
possible to conclude that Exchanges, which operates an established 
telephone answering service and would continue to operate such service 
in conjunction with its proposed radio service, is financially qualified 
to construct its proposed service and operate it fora reasonable period 
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of time. However, the subject petition for official notice raises a ques- 
tion as to the availability of equipment at the prices and on the terms 
proposed by the applicant. The petition alleges that on July 27, 1957, 

Link Radio Corp. filed a petition in bankruptcy in the United States District 
Court for the Eastern District of New York, and that on August 28, 1957, 
pursuant to the order of the referee in bankruptcy, Link Radio contracted 
to sell its entire mobile radio manufacturing business to Young Spring 


and Wire Corporation. a/ On the basis of the foregoing, petitioner asks 


us to infer that the proposed equipment is no longer available to Exchanges 
at the price and terms proposed in the application, and, therefore, that 
Exchanges cannot be found financially qualified. 

6. The Common Carrier Bureau in its opposition has argued that 
the instant petition is an improper vehicle for the presentation of this 
question, and that petitioner should more properly have filed a petition 
to enlarge issues. The applicant has filed no comments. 

7. The bankruptcy of the Link Radio Corporation appears to have 
a direct bearing upon one of the basic issues herein, i.e., applicant's 
financial qualifications; therefore, were we to take official notice of the 
facts requested by petitioner, it would be necessary to afford applicant 
an opportunity to controvert them, 2/ The better procedure under the 
circumstances of this case, would be to reopen the record for further 
hearing to determine applicant's financial qualifications in view of the 
bankruptcy of Link. Such a procedure does not give unfair advantage to 
the applicant. This is a protest proceeding and events transpiring sub- 
sequent to the closing of the record, and not within the control of the 
applicant, have served to cast doubt on the facts of record and on the 
applicant's showing of financial qualifications. At the further hearing, 
under the circumstances, the applicant would have the opportunity of 
amending, if in fact his original proposal is no longer feasible of per- 
formance, to show the measures he proposes in substitution of his original 


proposal, Great Lakes Television, Inc., 13 RR 718. 
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4/ The petition is accompanied by exhibits consisting of copies of the 
Link Radio petition in bankruptcy and the Link Radio- Young Spring and 
Wire contract. 


8/ 


— Administrative Procedure Act, Section 7(d). 
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Accordingly, IT IS ORDERED, That the Petition for Official Notice, 
filed by Telephone Secretarial Services, Inc., on February 13, 1958, IS 
DENIED; : 

IT IS FURTHER ORDERED, on the Commission's own motion, that 
the record in this proceeding is Reopened and the matter Remanded to 

the Hearing Examiner for further hearing and the issuance of a supple- 
mental Initial Decision, said further hearing to be on the following issues: 

(a) To determine whether the equipment specified in the 

New Jersey Exchanges, Inc. application as to be ob- 
tained from the Link Radio Corporation is still avail- 
able from Link Radio Corporation or its assignee at 
the prices and terms heretofore specified; and 


In the event of a negative finding on issue (a) above, 


to ascertain the details of applicant's substitute 

equipment arrangements, if any, and whether, in 

the light thereof, applicant is financially qualified 

to construct and operate its proposed facility. 

FEDERAL COMMUNICATIONS COMMISSION 
Mary Jane Morris 
Secretary 

Adopted: December 23, 1958 
Released: December 30, 1958 
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ORDER 

A hearing conference in the above-entitled proceeding will be held 
on Friday, June 26, 1959, beginning at 10:00 A.M. in the offices of the 
Commission, Washington, D. C. and the matters to be considered at such 
conference include but are not limited (1) to the necessity or desirability 
of amending the above-entitled application to specify the equipment ap- 
plicant proposes to use and the arrangements made to obtain the same, 
and (2) to specify a date for further evidentiary hearing. 

IT IS SO ORDERED this the 4th day of June 1959. 


Basil P. Cooper 
Hearing Examiner 
Federal Communications Commission 


/s/ Mary Jane Morris 
Secretary 


Released: June 5, 1959 


February 19th, 1959 


New Jersey Exchanges Inc. 
34 Cottage Place 
Ridgewood, New Jersey 


Gentlemen:- 

We have completed our examination of your company's records 
for the year ended December 31, 1958 and in connection therewith present 
our report comprising the following statements:- 


EXHIBIT "A" - Statement of Financial Condition 
As At December 31, 1958 


EXHIBIT "B" - Statement of Income and Profit and 
Loss For The Period January 1, 1958 
to December 31, 1958 


EXHIBIT "C" - Reconciliation of Surplus Account 
As At December 31, 1958 
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The annexed statements have been prepared from your books of 
account without resort on our part to inspection of assets or outside com- 
munication for the purpose of verifying your assets and liabilities as at 
December 31, 1958. 


Very truly yours, 


Certified Public Accountant 
[ 414] 

NEW JERSEY EXCHANGES INC. 
STATEMENT OF FINANCIAL CONDITION. 
STATEMENT OF FINANCIAL CONDITION 

AS AT DECEMBER 31, 1958 


—— 


ASSETS 
CURRENT ASSETS:- 


Cash in Bank 


$ 782.15 


Accounts Receivable $2,948.48 
LESS:- Reserve For Bad Debts, 300.00 
Accounts Receivable - Net 
TOTAL CURRENT ASSETS 


2,648.45 


$ 3,430.60 
FIXED ASSETS:- 


Fixtures and Equipment 2,192.52 


LESS:- Reserve For Depreciation 
FIXED ASSETS - NET 


1,116.30 


1,077.22 
OTHER ASSETS:- | 
Deposits $ 215.00 
Due From Officer - J.F. Reilly 6,265.50 
TOTAL OTHER ASSETS 


6,480.50 
TOTAL ASSETS 


$10,988.32 
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LIABILITIES AND CAPITAL 
CURRENT LIABILITIES:- 
Accrued Expenses and Taxes $ 2,834.58 
Notes Payable - J. Capelli 1,350.00 
Reserve For Federal Income Taxes 918.97 
TOTAL CURRENT LIABILITIES $ 5,103.55 


CAPITAL:- 
Capital Stock Issued 2,498.26 
Surplus (Exhibit "C") 
TOTAL CAPITAL 


_ 3,386.51. 


_ 5,884.77. 


TOTAL LIABILITIES AND CAPITAL $10,988.32 


Subject to Comments Attached. 


NOTE: The Corporation is contingently liable as guarantor 
endorser of obligations owned by J. F. Reilly to 
A. Capelli. 


EXHIBIT "A" 
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NEW JERSEY EXCHANGES INC. 
STATEMENT OF INCOME AND PROFIT AND LOSS 
FOR THE PERIOD JANUARY 1, 1958 TO DECEMBER 31, 1958 


LS 


Income From Service Rendered and Rentals $ 61,123.41 

LESS: GENERAL AND ADMINISTRATIVE EXPENSES:- 
Officer's Salary - J. F. Reilly $ 12,330.00 
Other Salaries 27,159.57 
Rents 2,970.00 
Telephone and Directory Advertising 7,400.37 
Selling Expense and Entertainment 1,723.10 
Advertising 210.02 
Cleaning 262.33 
Stationery, Paper and Office Expenses 699.38 
Electricity 391.02 


Fuel 307.32 
Accounting 965.00 
Legal 175.00 
Interest Paid 270.56 
Bank Charces 116.17 
Insurance 192.18 
Postage 129.74 
Payroll Taxes 1,589.11 
N. J. Corporation Tax 25.00 
Commission Paid 14.00 
Charitable Contributions 50.00 
Repairs and Maintenance 449,12 
Depreciation - Fixtures 210.25 
Provision For Bad Debts 213.72 
Sundry Other Expense 207.28 


TOTAL GENERAL AND ADMINISTRATIVE EXPENSES 98,060.17 


NET PROFIT FOR THE PERIOD $_3,063.24 


Subject to Comments Attached 
EXHIBIT "B" 
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NEW JERSEY EXCHANGES INC. 
RECONCILIATION OF SURPLUS ACCOUNT. 


AS AT DECEMBER 31, 1958 


Surplus - January 1, 1958 | $ 1,242.24 
ADD:- Net Profit (Exhibit "B") $3,063,24 

LESS:- Federal Income Tax Thereon 918.97 _2,144.27 

Surplus - December 31, 1958 (Exhibit "A") | $ 3,386.51 


Subject to Comments Attached 


EXHIBIT "C"' 
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Mr. John F, Reilly 

New Jersey Exchanges, Inc. July 17, 1959 
34 Cottage Place 

Ridgewood, New Jersey 


Dear Mr. Reilly: 

In accordance with my conversations with Mr. Myse and you, this 
is to confirm the fact that Motorola will furnish the following equipment 
to New Jersey Exchanges, Inc., on the terms as listed below: 


Monthly Rental 
Item Qty. Description Payments 


1 1 Motorola Model J44AAB station with the 
following accessories: 


a. Model 201 Andrews antenna. 
. Model DS9632 transmission line kit. 
. Model T1202A remote control console. 
. Model TU587 floating arm microphone. 
. Model K8205 foot switch. 
Purchase price, base station equipment - $1,830.35. $57.65 
2 5 Motorola Model U44BBT-1000A, mobile units, : 
at $18.76. $93.50 
Down payment or initial rental payment on above system - $480.85. 
Total monthly payments (thirty-six months) $151.15. Additional mobile 
units may be added to the above system with a down payment of $59.50 
each and additional monthly payments of $18.76 per month each (thirty~ 


six month lease). 
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The lease’ referred to is the standard Motorola lease contract a 
copy of which is on file with the Federal Communications Commission, 
and a copy of which is attached to this letter. 

Prices quoted are F.O.B. Chicago, Dlinois. Shipment will be made 


in five to seven weeks from receipt of order. 


47 
Thank you for this opportunity of serving you. 


Very truly yours, 
MOTOROLA C. & E., INC. 


/s/ Gerald D. Noble © 
Zone Sales Manager 


[ 438] FCC 59D-99 
Appearances 79588 
Daryal A. Myse, on behalf of New Jersey Exchanges, Inc. (KEC738); 
Jerome S. Boros and Lauren A, Colby, on behalf of Telephone Secretarial 
Service, Inc.; and Byron E. Harrison and Thomas G. Shack, Jr., on behalf 
of the Chief, Common Carrier Bureau, Federal Communications Commis- 


sion, 


SUPPLEMENT TO INITIAL DECISION OF 
HEARING EXAMINER BASIL P. COOPER 


Preliminary Statement | 

1. The Commission on December 5, 1956, granted without hearing 
the application of New Jersey Exchanges, Inc., hereinafter sometimes 
referred to as the applicant, for a permit to establish a new station for 
two-way communications in the Domestic Public Land Mobile Radio Serv- 
ice at Ridgewood, New Jersey. On January 7, 1957, Telephone Secretarial 
Service, Inc., hereinafter sometimes referred to as the protestant, licensee 
of Station KEA263, a two-way facility in the same service at Newark, New 
Jersey, filed a pleading protesting the Commission's grant of December 5, 
1956. By Memorandum Opinion and Order dated February 6, 1957, released 
February 11, 1957, the Commission granted the protest and designated the 
application for hearing on issues specified in said Memorandum Opinion 
and Order. A prehearing conference was held on February 28, 1957, and 
the evidentiary hearing was held on April 3, 4.and 5, 1957, the record being 
closed on the latter date. Proposed findings of fact and conclusions of law 
were filed by all parties on May 20, 1957. The Initial Decision of the Hearing 
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Examiner dated May 31, 1957, released June 4, 1957, reinstated and 
affirmed the grant of the construction permit to New Jersey Exchanges, 
Inc. Exceptions were filed to the Initial Decision by the protestant and 
by the Chief, Common Carrier Bureau. Oral argument was held by the 
Commission en banc on February 13, 1958. On February 13, 1958, the 
protestant filed a petition requesting the Commission to take official 
notice of the fact that Link Radio Corporation, the entity from which 
the applicant originally proposed to procure its equipment, had gone into 
bankruptcy. The Commission by Memorandum Opinion and Order adopted 
December 23, 1958, released December 30, 1958, denied protestant's 
petition of February 13, 1958, but on its own motion ordered 


[ 439] 
that "the record in this proceeding is Reopened and the matter Remanded 
to the Hearing Examiner for further hearing and the issuance of a sup- 
plemental Initial Decision, said further hearing to be on the following 
issues: 
"(a) To determine whether the equipment specified in the New 
Jersey Exchanges, Inc. application as to be obtained from 
the Link Radio Corporation is still available from Link 
Radio Corporation or its assignee at the prices and terms 
heretofore specified; and 
In the event of a negative finding on issue (a) above, to 
ascertain the details of applicant's substitute equipment 
arrangements, if any, and whether, in the light thereof, 
applicant is financially qualified to construct and operate 
its proposed facility.” 
2. Further prehearing conferences were held on June 26 and July 
15, 1959. The evidentiary hearing was held on July 24, 1959, and the 
record closed on that date. Supplemental proposed findings of fact and 
conclusions of law were filed on behalf of the protestant and Chief, 
Common Carrier Bureau on August 17, 1959. 
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Findings of Fact 


3. At the prehearing conference on June 26, 1959, counsel for 


New Jersey Exchanges, Inc. announced that the applicant had ascertained 
that the Link Radio Corporation equipment originally specified was not 
available and that the applicant would amend its proposal to specify base 
station and mobile units manufactured by Motorola Communications & 
Electronics Inc., a corporation referred to throughout the proceeding as 
Motorola. He stated also that the applicant would use the Andrews antenna 
originally specified so as to avoid redoing the engineering proposal. Con- 
sistent with such statement, the applicant on July 9, 1959, filed a supple- 
ment and amendment to its application which was accepted by a formal 
order of the Hearing Examiner dated July 15, 1959. 

4. Inthe amendment to the application (Exhibit F)| which was 
received in evidence by reference, the applicant states, in part, that it 
will obtain some mobile units from Motorola for rental to customers 
but that "The number of mobile units so required vjill depend upon the 
demands of Applicant's customers. It is anticipated that many of such 
customers will prefer to purchase or lease from an equipment supplier 
their own mobile units. To the extent that Applicant's customers will 
prefer to lease mobile units from Applicant such mobile units will be 
acquired from Motorola under the lease contract. It is anticipated that 
not more than five mobile units will be acquired by Applicant during the 
first year of operations. Mobile units are readily available from Motorola 


in Applicant's area on short notice so that there 


[ 440] : 
is no necessity for Applicant to acquire or maintain any mobile units 
on hand until required by a customer." Attached to and made a part of 
the amendment to the application (Exhibit F) was a letter dated July 1, 
1959, from the sales manager of Motorola in which Motorola offers to 
furnish the applicant the base station and associated equipment herein- 
after described and suitable mobile units. The cost of each mobile unit 
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is $595.50. Applicant may purchase one or more of such units by making 
a down payment of $59.50 per unit with the balance payable over a three- 
year period at the rate of $18.76 per month. The applicant is under no 
obligation to purchase any mobile unit in order to obtain the base station 
on the terms offered by Motorola. 

5. At the prehearing conference on July 15, 1959, counsel made it 
clear that applicant's failure to specify a definite number of mobile units 
to be purchased initially was no oversight. He reiterated the statement 
made in the application that the number of mobile units to be purchased 
would depend on the demand of applicant's customers. Other counsel 
insisted that the applicant establish on the record that Motorola would 
sell the applicant up to five mobile units. Applicant then requested and 
received from Motorola a proposed lease which, when executed, will 
bind Motorola to furnish the applicant the proposed base station with 
accessories including a Model 201 Andrews antenna and five Model 
U44BBT-100A mobile units. This proposed lease together with the 
accompanying letter dated July 17, 1959, was received in evidence as 


the applicant's Exhibit 6, 2/ 


y/ On August 12, 1953, ina Memorandum Opinion and Order in the 
case of The Radio Station KFH Company, et al, Docket 10259, et al, 
9 RR /96c, frequently referred to as the Wichita Case, the Commission 
had under consideration the necessity of the applicant securing a binding 
contract for its proposed equipment. On this matter, the Commission, 
in Paragraph 9, stated, in part: 


"9, The Commission wishes to emphasize first that 
the petitioner is quite correct in asserting that an applicant 
for broadcast facilities is not required to show a binding 
contract for equipment in order to establish its technical 
and financial qualifications. The Commission frequently 
accepts and relies upon mere quotations of equipment 
prices in support of an estimate of the cost of construct- 
ing the facilities proposed. The same is true where an 
applicant's financial qualifications depend in part on its 
proposal to acquire equipment on credit. The Commission 
does not require that the applicant show a contract incor- 
porating a specific deferred payment plan; an offer or a 
quotation of credit terms is normally regarded as sufficient 
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to support the applicant's assertion that it will be able 
to defer payments on equipment. * * *" 


[ 441] 
The Base Station Equipment 

6. For the base station, the applicant now proposes to use a 
Motorola Model J44AAB station with the following accessories: Model 
201 Andrews a~teuna, Model DS9632 transmission line kit, Model T1202A 
remote control console, Model TU587 floating arm microphone, and 
Model K8205 foot switch. The cost of this equipment will be $1,830.35 
F.O.B. Chicago, Illinois. The estimated cost of installation will not 
exceed $200.00. Motorola offers to make this base station and related 
equipment available to applicant upon a down payment of $183.35 with 
the balance payable over a three-year period at the rate of $57.65 per 
month. | 

7. This proposed base station is Commission approved for power 
output of 18-20 watts, substantially the same as the computed power for 
the Link Radio Corporation base station transmitter originally proposed. 
As the Andrews antenna originally proposed will be used, the coverage 
contours of the station will be the same as that shown in the original 
engineering showing. 

The Mobile Units 

8. The number of mobile units which the applicant will acquire 
for rental will depend upon the demand of the customers, some of whom 
will prefer to purchase or lease their own equipment. Applicant's presi- 
dent has ascertained that mobile units are readily available on short 
notice from Motorola. He does not intend to acquire or maintain any 
mobile unit until required by a customer. He expects to acquire for 
lease to customers not more than five mobile units from Motorola during 
the first year of operation. | 

9. The mobile units which the applicant proposes to acquire from 
Motorola, Model U44BBT-1000A, are sold by Motorola for $595.50 each. 


Motorola will make such units available to the applicant on a down payment 
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of $59.50 with the balance due on a three-year lease payable at $18.76 


per month. If the applicant acquires as many as five mobile units initially, 
its total down payment for such units will be $297.50 with monthly pay- 
ments thereafter of $93.80. It should be noted, however, that Motorola, 
in its offer under date of July 1, 1959, will not require the applicant to 
purchase a single mobile unit in order to obtain the base station and 
associated equipment. The applicant, on the other hand, may request 
Motorola to furnish one or more mobile units. Motorola is a well-known 
supplier of mobile equipment and advertises such units for sale in trade 
magazines and elsewhere. 
Income and Expenses 

10. The income and profit and loss statement of New Jersey Ex- 
changes, Inc. for the calendar year 1958 shows income from services 
and rentals of $61,123.41. The expenses, including, among other things, 
a salary to John F. Reilly, its president and 96% owner, of more than 
$12,000, legal and accounting fees, insurance, contributions, repairs, etc., 
total $58,060.17, leaving a net profit of $3,063.24. The federal income tax 
on this profit was $918.97, leaving a surplus, after taxes, of $2, 144,27 for 
the year. The profit and loss statement discloses a surplus as of January 
1, 1958 of $1,242.24. Thus, total surplus as of December 31, 1958 was 
$3,386.51. 
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Conclusions 

1. This Supplement to Initial Decision deals with the facts of 
record in so far as they pertain to supplemental issues (a) and (b) which 
are quoted in full at the conclusion of paragraph 1 of the preliminary 
statement. In resolving these issues, reference will be made to findings 
of basic fact which appear in the Initial Decision of the undersigned 
Hearing Examiner dated May 31, 1957, released June 4, 1957, which 
will be identified in these conclusions as the Initial Decision. 
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2. The Link Radio Corporation equipment which the applicant had 
originally specified is not now available and in lieu thereof the applicant 
now proposes to use base station and mobile units to be obtained from 
Motorola Communications & Electronics Inc. This finding disposes of 
supplemental issue (a). 

3. The Motorola Model J44AAB base station with akeociniea equip- 
ment is identified in greater detail in paragraph 6 of the basic findings. 
This base station will have the same or substantially the same power out- 
put as the base station originally proposed. The applicant will use the 
same type antenna as originally proposed. With this antenna, the cover- 
age of the base station will be the same or substantially the same as 
shown at the initial hearing. This coverage is discussed in paragraphs 
7-9 of the Initial Decision. 

4. The cost of the base station and associated equipment will be 
$1,830.35 F.O.B. Chicago, Illinois. The out-of-pocket cost to the appli- 
cant for the base station installed and ready to function will be a down 
payment to Motorola of $183.35 and an installation cost of less than 
$200.00, or approximately $383.35 plus transportation charges from 
Chicago. The balance to Motorola on the base station will be paid over 
a three-year period at the rate of $57.65 per month. 


5. Applicant, upon demand of customers, will furnish, install and 


service mobile units. The mobile unit which will be available to the 
customer for rental will be Motorola Model U44BBT-1000A. Motorola 
will make such units available to the applicant for a down payment of 
$59.50 each with the balance payable over a three-year period at the 
rate of $18.76 per month. As some of applicant's customers may wish 
to acquire mobile units direct from Motorola or some other supplier by 
purchase, lease or rental, the applicant does not now know how many 
units he will have to acquire the first year for rental to customers. He 
anticipates, however, that this number will not exceed five during the 
first year of operation. 
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6. Ifthe demand for rental of mobile units in the Ridgewood, New 
Jersey, area does not exceed the demand for similar equipment in the 
nearby Newark, New Jersey, area, the applicant will purchase very few, 
if any, mobile units. This is predicated on the fact that on April 5, 1957, 
the protestant neither owned nor rented any mobile units despite the fact 
that the protestant's tariff contained a provision for the rental of such 
units. Protestant's president testified, in part, that "if we should receive 
a request for rental, we'd be very happy to buy a unit and install it in 
the car." (See paragraph 24 of Initial Decision.) 
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7. If the applicant should acquire initially five mobile units, the 
down payment therefor would total $297.50 with the balance payable over 
a three-year period at the rate of $93.80 per month. The applicant, how- 
ever, has made! it abundantly clear that the purchase of mobile units, 
which are available on short notice, will depend upon the demand of 
customers for rental equipment. Applicant's tariff, discussed in para- 
graph 12 of the Initial Decision, provides, in part, that units will be 
available to the subscriber upon payment of charges as follows: Instal- 
lation - $30, Rental - $20 per month, and Service - $15 per month mini- 
mum. 

8. The down payment on each mobile unit which the applicant will 
secure from Motorola will be $59.50 but the applicant will then recoup 
$30 for installing the unit in the car of the subscriber. The monthly 
payment to Motorola will, thereafter, be $18.76 but the applicant will 
collect from the subscriber a monthly rental of $20 plus a minimum 
service charge of $15. From the foregoing, it will be seen that within 
60 days after the purchase of a mobile unit, the applicant will have 
recovered from the customer sums equal to the payments to Motorola 
within such 60-day period and thereafter the monthly rental of the unit 
will exceed the monthly payments to Motorola. Thus, the out-of-pocket 
cost to the applicant for one or more mobile units will be for a relatively 
small figure and for a relatively short period of time--less than 60 days. 
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9. New Jersey Exchanges, Inc. was incorporated in January 1956 as 
the successor to the sole proprietorship of John F. Reilly, d/b as Physi- 
cians & Surgeons Exchange, an organization which had been operating a 
telephone answering service for approximately ten years.’ (See paragraph 
4 of the Initial Decision.) The evidence received at the 1959 supplemental 
hearing disclosed that during the calendar year ending December 31, 1957, 
the applicant corporation had a surplus, after taxes, of $1,242.24. During 
the second year of operation as a corporation (the period January 1-Decem- 


ber 31, 1958), the applicant had income from services rendered and rentals 
of $61,123.41 with total general and administrative expenses of $58,060.17, 
leaving a net profit before payment of federal income taxes of $3,063.24 and 
after federal taxes, a net of $2,144.27. 

10. The initial down payment on the proposed base station and associ- 


ated equipment, $183.35, plus an installation charge of less than $200.00, 
and twelve monthly payments of $57.65 each will total less than half of 

the applicant's net income for 1958 before payment of federal income 

taxes. If the applicant does not avail itself of the extended credit offered 

by Motorola and pays cash, the cost of the base station equipment, $1,830.35, 
plus installation, approximately $200.00, will be less than applicant's net 
income for 1958 either before or after payment of federal income taxes. 

The applicant may purchase some mobile equipment but the out-of-pocket 


expenditures for such equipment will be recovered within 60 days. 
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11. As shown in paragraphs 10 and 11 of the Initia] Decision, the 
switchboard and supervisory personnel who have been operating appli- 
cant's telephone answering service for several years will be trained to 
handle the calls over the base station. There is no indication that addi- 
tional personnel will be needed to handle radio calls during the first year 
of operation. The additional out-of-pocket expenses which the applicant 
will incur for taxes, electric power, bookkeeping and maintenance will 


be relatively small. 


[ 444] 
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12. The facts summarized in this Supplement to Initial Decision 
confirm the conclusion stated in the Initial Decision that the applicant 
corporation is financially qualified to construct and operate the proposed 
two-way communication service at Ridgewood, New Jersey. 

13. Nothing in the evidence presented under the issues developed 
in the further proceeding calls for the revision of the conclusion reached 
in the Initial Decision dated May 31, 1957, released June 4, 1957, which 
found that the public interest, convenience and necessity will be served 
by granting the application of New Jersey Exchanges, Inc. for a permit 
to construct a base station to operate two-way facilities in the Domestic 
Public Land Mobile Radio Service at Ridgewood, New Jersey. 

IT IS ORDERED this the 9th day of October 1959, that unless an 
appeal to the Commission from the Initial Decision of May 31, 1957, 
released June 4, 1957, and this Supplement to said Initial Decision is 
taken by any of the parties or the Commission reviews the Initial Deci- 
sion of May 31, 1957, released June 4, 1957, and this Supplement to said 
Initial Decision on its own motion in accordance with the provisions of 
Section 1.153 of the Rules, the Commission's Memorandum Opinion and 
Order adopted February 6, 1957, released February 11, 1957, and Memo- 
randum Opinion and Order adopted December 23, 1958, released December 
30, 1958, in so far as they postponed, pending final decision, the effective 
date of the Commission's action of December 5, 1956, granting the above- 
captioned application BE and the same ARE HEREBY SET ASIDE AND 
HELD FOR NAUGHT; 

IT IS FURTHER ORDERED that the Commission's action of Decem- 
ber 5, 1956, granting the application of New Jersey Exchanges, Inc. for a 
permit to construct a new base station and establish two-way communica- 
tion in the Domestic Public Land Mobile Radio Service at Ridgewood, New 
Jersey (Docket No. 11932, File No. 2379-C2-P-56) BE and the same IS 
HEREBY REINSTATED AND AFFIRMED. 


Released: October 13, 1959 /s/ Basil P. Cooper 

and effective 50 days there- Hearing Examiner 

after subject to the provisions Federal Communications Commission 
of the Rule cited in the ordering 

clause above. 
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PETITION FOR EXTENSION OF TIME 

Telephone Secretarial Service, Inc. ("Petitioner"), by its attorneys, 
hereby respectfully requests the Motion Commissioner to extend Peti- 
tioner's time in which to file Exceptions to the Examiner's Supplemental 
Initial Decision in this matter from November 12, 1959 to December 2, 
1959, inclusive. In support hereof, Petitioner states as follows: 

1. An Initial Decision in this matter was released on June 4, 1957. 
Applicant's equipment supplier subsequently filed a petition in bankruptcy. 
When applicant did not call this matter to the Commission's attention, 
Petitioner filed a petition asking the Commission to take official notice 
thereof. The Commission, by Memorandum Opinion and Order, adopted 
December 23, 1958 and released on December 30, 1958, denied the 
petition, but, on its own motion ordered that the record be reopened for 
further hearing. | 

2. By letter of January 16, 1959, directed to the Hearing Examiner, 
Applicant requested that the date for further hearing be deferred until the 


Applicant had "an appropriate opportunity" to determine "whether or not 


the original equipment is still available". 
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Thereafter nothing further was heard from Applicant, and no further 
action was taken in this case until February, March, April and May, 
1959 had passed. Finally, on the Examiner's own motion, a further 
hearing conference was held on June 26, 1959. An evidentiary hearing 
was held on July 24, 1959, and the record was closed on that date (Tr. 551). 
Proposed Findings were submitted on or about August 17, 1959, and the 
Examiner's Supplemental Initial Decision was released on October 13, 
1959. 

3. The Supplemental Initial Decision made reference to, and relied 
in part upon, the Initial Decision in this proceeding, notwithstanding that 
the Proposed Findings submitted in August 1959 did not refer back to the 
record upon which the Initial Decision was based. In short, the latest 
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Decision dealt with material about which Petitioner's recollection was 
not fresh. 

4. Exceptions to the Supplemental Initial Decision are due on 
November 12, 1959 but because of Petitioner's need to reacquaint itself 
with the earlier record in this case, Petitioner requires additional time 
in which to complete its Exceptions. In addition, Petitioner requires 
more time in which to formulate Exceptions directed to certain rulings 
of the Examiner in the course of the reopened hearing. An extension 
until December 2, 1959 would provide Petitioner with sufficient time 
for these purposes. 

5. This relief should be granted because it is necessary to enable 
Petitioner to preserve and exercise effectively its rights as a party. 
Moreover, it can be granted without prejudicing any party hereto. In 
this connection, it should be noted that Applicant by its failure to prose- 


cute its case in the six month period 
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from December 1958 to June 1959 has shown itself to be completely 
indifferent to the expeditious disposition of this matter. Accordingly, 
it has waived any rights it may otherwise have had to argue that this 
matter should be expedited. "Expedition" in the instant context would 
constitute 'Cinderella-like treatment'*2/ wholly out of harmony with the 
basic purposes of the Communications Act, since it would, on the one 
hand, serve no useful public purpose, and, on the other, deprive Petitioner 
of a full opportunity of asserting its rights as a party hereto. 
Wherefore, it is respectfully requested that Petitioner's time for 

filing Exceptions to the Supplemental Initial Decision in this matter be 
extended to December 2, 1959, inclusive. 

Respectfully submitted, 

Telephone Secretarial Service, Inc. 


By: 
Jerome S. Boros 


1/ gee Valley Broadcasting Co. v. FCC, 237 F.2d 784, 787. 
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Fly, Shuebruk, Blume and Gaguine 


30 Rockefeller Plaza 
New York 20, New York 


Its Attorneys 
Dated: November 9, 1959. 


[ 453] FCC 59M-1511 
ORDER 80673 


The Commission having under consideration a petition, filed on 
November 10, 1959, by Telephone Secretarial Service, Inc. (hereinafter 
called Petitioner), requesting an extension of time within which to file 
Exceptions to the Examiner's Supplemental Initial Decision released on 
October 13, 1959, from November 12, 1959 to December 2, 1959, inclusive; 
and 

IT APPEARING, That, Petitioner states, in support of its petition, 
that Applicant failed to specify the availability of the original or sub- 
stituted equipment for the proposed station for a six month period and 
thus Applicant "has shown itself to be completely indifferent to expedi- 
tious disposition of the matter"; that, because the Examiner, herein, 
made reference in the Supplemental Initial Decision to his prior Initial 
Decision, Petitioner requires additional tire to complete its exceptions; 
that Petitioner requires more time to formulate exceptions to certain of 
the Examiner's rulings; and that, based on all of the above, Petitioner 
requires an extension of time until December 2, 1959 to preserve and 
exercise effectively its rights as a party; and 

IT FURTHER APPEARING, That, good cause has not been shown 
for the requested extension of time, within the meaning of Section 1.153 
of the Commission's rules, especially in view of the fact! that this is a 
protest proceeding, originally designated for hearing by the Commission 
on February 11, 1957, in which the Commission has ordered a stay of the 


protested application pending a final decision after hearing, and that 
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Section 309(c) of the Communications Act of 1934, as amended, requires 
such cases to be expedited; and that the questions on which the Petitioner 
desires additional time for review are all matters relating to the above 
captioned proceeding as to which Petitioner should have anticipated, 
prior to the Supplemental Decision herein, whatever questions it needed 
to explore; and 

IT FURTHER APPEARING, That, the parties have had ample time 
within which to examine the records upon which the Initial Decision and 
the Supplemental Decision are based; 

IT IS ORDERED, this 12th day of November, 1959, that the petition 
to extend the time to file exceptions, from November 12, 1959 to Decem- 
ber 2, 1959, IS DENIED. 

FEDERAL COMMUNICATIONS COMMISSION 


Robert T. Bartley, 
MOTIONS COMMISSIONER 


/s/ Mary Jane Morris 
Secretary 


Released: November 13, 1959 
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EXCEPTIONS TO SUPPLEMENTAL INITIAL 
DECISION AND TO ADVERSE RULINGS OF 
THE HEARING EXAMINER 


Telephone Secretarial Service (hereinafter sometimes called 
"Protestant" or "Secretarial Service"), by its attorneys, hereby excepts 
to the Supplemental Initial Decision and to adverse rulings of the Examiner 
in the reopened hearing in this proceeding, in the following respects: 

1. To the failure of paragraph 1 to find that after the Commission, 
on December 23, 1958; reopened this matter for further hearing, New 
Jersey Exchanges, Inc., (hereinafter referred to as "Exchanges" or 


Applicant") took ‘no further action - other than requesting the Examiner 


to defer further proceedings - for a period of approximately six months 
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until the Examiner compelled Exchanges to proceed with prosecution of 
its case (Tr. 464, 465, 466, 467, 472, 473). ! 
2. To the first two sentences of paragraph 3 as they do not con- 
stitute findings of fact. | 
3. To the first five sentences of paragraph 4 because they are 
conclusionary and argumentative and do not constitute findings 
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of fact. 
4. To the sixth and succeeding sentences of paragraph 4 as un- 
supported by the record. 
5. To all of paragraph 5 as argumentative. 
6. To footnote one to paragraph 5 for reasons stated in the accom- 
panying brief. | 
7. To the penultimate sentence of paragraph 6 as unsupported by 
the record. 
8. To the last sentence of paragraph 6 as without support in the 
record, | 
9. To all of paragraph 7 as without support in the record. 
10. To all of paragraph 8 as unsupported by the record. 
11. To the second sentence of paragraph 9 as contrary to the record. 
12. To the last three sentences of paragraph 9 as conclusionary and 
argumentative. | 
13. To the failure of the Supplemental Initial Decision to find that 
Applicant is insolvent for reasons stated in the annexed Brie, 
14. To the first sentence of paragraph 1 of the conclusions as 


contrary to the record facts. 


15. To the second and fourth sentences of paragraph 3 of the con- 


clusions as unsupported by the record. 
16. To all but the first sentence of paragraph 4 of the conclusions 


as contrary to the record. 
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17. To all of paragraph 5 of the conclusions as unsupported by 
the record. 

18. To all of paragraph 6 of the conclusions as conjectural. 

19. To all but the last sentence of paragraph 7 of the conclusions 
as speculative. 

20. To all of paragraph 8 of the conclusions as speculative. 

21. To all of paragraph 9 of the conclusions for reasons discussed 
in the annexed brief. 

22. To all of paragraph 10 of the conclusions for reasons stated in 
the accompanying brief. 

23. To all of paragraph 11 of the conclusions for reasons stated 
in the accompanying brief. 

24. To all of paragraph 12 of the conclusions for reasons discussed 
in the annexed brief. 

25. To all of paragraph 13 of the conclusions for reasons discussed 
in the annexed brief. 

26. To the penultimate paragraph because it goes beyond the Com- 
mission's Order reopening the record in this matter which merely called 
for a determination as to whether "applicant is financially qualified to 
construct and operate its proposed facility". 

27. To the ordering clause for reasons stated in the annexed brief. 

28. To the Examiner's grant of the Applicant's amendment to its 
application for reasons detailed in the accompanying brief. 
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29. To the Examiner's failure to call Leo Reich for cross-examina- 


tion as requested by Protestant (Tr. 506-507), for reasons stated in the 
accompanying brief. 

30. To the Examiner's ruling admitting Exhibit 6 into evidence 
for reasons stated in the annexed brief. 
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Oral argument is requested. 
Respectfully submitted, 


TELEPHONE SECRETARIAL SERVICE, 
INC, 


By | 
Jerome S. Boros 


Fly,Shuebruk, Blume &) Gaguine 
30 Rockefeller Plaza 
New York 20, New York 


Dated: November 20, 1959. Its Attorneys 


[ Certificate of Service] 


[ 459] 
BRIEF IN SUPPORT OF EXCEPTIONS 
Telephone Secretarial Service, Inc. (hereinafter sometimes called 
"Telsec"' or ''Protestant"), by its attorneys, submits this brief in support 
of its Exceptions in order to call the Commission's attention to errors of 
law and fact which render the Supple mental Initial Decision fatally defec- 
tive. In support hereof, Protestant shows as follows: | 
I | 
Preliminary | 
1. Both the Supplemental Initial Decision and the proceedings lead- 
ing thereto aretainted with procedural and substantive errors. Many of 
these individually are of sufficient consequence to invalidate the decision. 
Certainly, collectively they have led to a result at variance with the pub- 
lic interest. | 
0 
Procedural Errors 


2. The procedure in the reopening hearing alone constitutes a 


basis for reversal of the Supplemental Initial Decision. 
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The principal error in this respect was the Examiner's ruling (Order 
FCC 59 M-910) permitting Applicant to amend its application over Pro- 
testant's objection notwithstanding that Applicant had not even attempted 
to demonstrate good cause for the amendment, as is required by the 
Commission's Rules. Review of the events leading up to this ruling is 
necessary to put this error into perspective. 

3. On February 13, 1958 Protestant had requested the Commission 
to take official notice of the fact that Exchanges’ putative equipment sup- 
plier, Link Radio Corporation, had filed a petition in bankruptcy and had 
sold its equipment manufacturing business incident to the bankruptcy pro- 
ceedings. The Commission instead reopened the record for further hear- 
ing in order to ascertain: (a) the availability of equipment on credit from 
Link, or (b) alterratively, the availability of substitute equipment financing 
from other sources. 

4, The Commission's Memorandum Opinion And Order (FCC 58- 
1220) to this effect was released on December 30, 1958. Two weeks later, 
on January 15, 1959, counsel for Applicant advised the Examiner and the 
other parties by letter that Applicant: 

" |. . is engaged in determining whether or not the original 
equipment is still available. In the event such original equip- 

ment is not available the Applicant proposes to negotiate with 

other equipment suppliers for equipment suitable for operation 

under Part 21 having output characteristics similar to the 

equipment originally proposed. 

As soon as the Applicant's determination or negotiations are 


complete we propose to file 
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an appropriate amendment to the application, if necessary. 


In order to enable the Applicant to gather the necessary 
information it is respectfully requested that the date for 
hearing be deferred until the Applicant has an appropriate 
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opportunity to gather such information and file any, amend- 

ment that may be necessary." 

5. After this communication no more was heard from Applicant 
during January or February or March; April and May likewise passed 
without word from Exchanges. The Application lay dormant. However, 
on June 5th, the Examiner, on his own motion scheduled a pre-hearing 
conference in order to compel Applicant to resume prosecution of its 
case (Tr. 464). 

6. The conference was held on June 26th at which time Exchanges 
revealed for the first time that it would be necessary to amend its ap- 
plication since equipment from Link was unavailable (Tr. 465). However - 
despite the lapse of six months - Applicant was unprepared to amend, be- 
cause it had not: (1) completed negotiations for substitute equipment or 
(2) studied the feasibility of using substitute equipment (Tr. 465, 466, 467, 
471, 472) or (3) acquainted itself with the credit terms on which equip- 
ment was available (Tr. 469) or (4) formulated a revised financing pro- 
posal (Tr. 465, 469, 472, 475). Additional time was required, requested, 
and granted for this purpose (Tr. 467, 468, 471, 473). 

7. Eventually, at a pre-hearing conference on July '15, 1957, Ap- 
plicant sought to amend its application without complying with the pro- 
cedure prescribed by Section 1.311 of the Commission's Rules, as 
applicable to attempts to amend after designation for hearing. The hear- 
ing examiner nevertheless granted the 


[ 462] 
request over Protestant's objections (Tr. 480, 481). 

8. The justification advanced for this action was that the Commis- 
sion had granted Applicant carte blanche to amend by its order of Decem- 
ber 23, 1958 (Tr. 484). However despite the urging of Protestant, the 
Examiner did not come to grips with the question of whether this purported 


privilege was perpetual in duration or only valid for a reasonable time. 
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9. To pose this question is to answer it. Manifestly even assum- 
ing arguendo that Exchanges had been granted carte blanche to amend, 
it is unthinkable that such authorization would be unlimited in time. Not 
only would this constitute an abdication by the Commission of its regula- 
tory responsibility but it would be an invitation to inaction and delay and 
thus would run counter to an underlying purpose of the Communications 
Act - the fostering of prompt development of radio service. 

10. Under the circumstances, it follows that Applicant could not 
amend its application unless it first made a showing of "good cause”’. 
And this it has not done - or even attempted. 

11. The reason is plain - the facts preclude such a demonstration. 
Applicant is a modern-day Rip Van Winkle. It slept on any rights it may 
have had for months onend. From December 1958 through the months 
of January, February, March, April, May and until June 1959, Applicant 
did not bestir itself in the slightest. Other than requesting that the 
hearing be deferred, Exchanges showed no interest whatsoever in this 
matter until the Examiner compelled it to amend (Tr. 464). 


12. Precedent as well as considerations of sound public 
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policy compel the conclusion that a delay of such magnitude is inexcus- 


able, unconsionable and totally destructive of any privilege to amend. 
Thus, in Cerritos Broadcasting Company, 14 RR 1229 (1959) the Com- 
mission was confronted with an analogous question. There an Applicant 
attempted to amend an application, pursuant to the Commission's Rules 
which provided that in certain NARBA circumstances an applicant was 
automatically entitled to amend its application provided it was tendered 
within a reasonable time. There the applicant waited three months before 
endeavoring to amend and the Commission upheld an Examiner's ruling 
that the amendment was not timely tendered and hence not acceptable. 
13. The instant situation is a fortiori. Not only did Applicant 
wait more than twice as long before amending - and then amended only 
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because the Examiner forced such action - but Exchanges has neither 
justified nor even attempted to explain its dilatoriness. This falls far 
short of demonstrating due diligence, and, in the absence of such a 
showing, any privilege Applicant had to amend necessarily must have 
expired Great Prairie Broadcasting Company, 13 RR 658(a); Westport 
Broadcasting Company, 14 RR, 579; Donald W. Huff, 18 RR 362(a); Robert 
C. Crabb, 18 RR 57. Accordingly, its amendment should not have been 
accepted. Mississippi Broadcasting Co. ,13 RR 1158 affirmed 14 RR 576 


(1956); Montgomery Broadcasting Co., Inc.,9 RR 1051; FM Radio and 


Television Corp., 9 RR 1357. 
14. In any event, any privilege to amend granted Applicant did 


not authorize Applicant to amend so as to alter the basic. 
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terms of its proposal in any respect. Nevertheless, by its amendment 
Exchanges scrapped its earlier and modest equipment proposal in favor 
of a proposal of such small proportions as to be meaningless. Exchanges 
now proposes to provide only 5 mobile units for subscriber's use although 
it claimed it had about forty-five prospects (Tr. 154, 156). An amendment 
of this nature clearly is beyond the scope of the Commission's order and 
hence not allowable. Moreover, even if the amendment were within the 
contemplation of the Commission's order, it comes too late KFH Co., 

9 RR 154 affirmed on other grounds 9 RR 976; South Central Broadcasting 
Corp., 9 RR 1102, Scripps-Howard Radio, Inc. 9 RR 1322(a). 

15. After the amendment was erroneously allowed, further error 
was committed by the Examiner's foreclosure of Protestant's right to 
cross-examine Leo Reich, the party who prepared Applicant's entire 
financial presentation. This right was expressly accorded Telsec by 
Section 7(c) of the Administrative Procedure Act which expressly pro- 
vides that: | 

"Every party shall have the right . . . to conduct such 
cross-examination as may be required for a full and 

true disclosure of the facts". 
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Obviously, in the instant context, Telsec was denied these rights - to 
its prejudice. It thus was deprived of ''due process" in violation of the 
Fifth Amendment, for: 
"An essential element of due process is an opportunity 


to be heard before the reaching of a judgment." 2/ 


y/ L. B. Wilson, Inc. v. Federal Communications Commission, 170 


F.2d 793, 802. 
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im 
Substantive Errors 

16. The sole substantive matter at issue here is whether Exchanges 
is financially qualified. The Initial Decision concluded that Applicant is 
qualified on the basis of fragmentary findings which ignored controlling 
adverse financial information in the record. 

17. Although the burden is on Appiicant to demonstrate that it is 
"financially qualified to construct and operate its proposed facility", 
Exchanges has neither discharged, nor attempted to discharge, this 
obligation. Thus, on the one hand, Applicant has consistently failed 
to summarize and total all the costs implicit in its proposal, while, 
on the other hand, it has not candidly, correctly, and completely set 
forth its financial status. 

18. Insofar as its prospective costs are concerned, Applicant 
has focused on proposed construction costs to the exclusion of other 
equally vital operating expenses. And even its showing as to construc- 
tion costs is suspect. 

19. Thus Exchanges proposes to lease a Motorola, Type TA 147 
base station transmitter with associated receiver from Motorola R & E 
Inc., and allegedly will also lease from Motorola five mobile units for 
subscribers’ use (amendment to Application, Exhibit F, Exhibit 6; Tr. 
525, 526, 549). However, although it claims that Motorola will supply 
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such equipment on the basis of terms outlined in an unsigned draft copy 
of a standard Motorola lease form which was submitted as part of Ap- 
plicant's Exhibit 6, 


[ 466] | 
no representative of Motorola attested to that corporation's willingness 
to let such equipment to Exchanges, which is an insolvent corporation 
as will hereinafter be demonstrated. Indeed, paragraph 8 of the lease 
agreement - which expressly makes a leasee's insolvency a circumstance 
entitling Motorola to reposses the equipment - constitutes persuasive 
evidence to the contrary. ! 


20. Certainly the Commission cannot speculate or presume that 


Motorola would enter into such an agreement. Under the circumstances, 
the Commission is barred from concluding that either financing or equip- 
ment is available from Motorola. 

21. However, even if Motorola were to let this equipment, Ex- 
changes would be obliged to pay Motorola an advance down payment of 
$480.85 plus advance rental payments of $151.15 per month (Exhibit 6; 
Tr. 525, 526, 549). In addition, the Motorola lease would require Ap- 
plicant: (1) to pay the freight costs from Chicago (amendment to Applica- 
tion, Exhibit F), (2) to pay all taxes incident to the lease, (3) to main- 
tain and service the equipment wholly at its own expense "in accordance 
with the terms of a written installment agreement entered into by the 
Licensee [ Applicant] and Motorola", and (5) "to provide when needed 
personnel holding appropriate operator's licenses or permits for opera- 
tion of the equipment as required by the Federal Communications Com- 
mission" (Exhibit 6; Tr. 541-545). 

22. Exchanges neglected to make any showing as to the aggregate 
amount of the costs entailed in conforming to these terms, although it 
conceded that installation charges would alone 
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approximate $200 (Tr. 541-542). Applicant's President admitted that 
he had not given “any thought at all" to various of the other outlays 
which Applicant would be required to make (Tr. 541). 


23. A recomputation of merely the determinate disbursements 
involved in constructing and operating the station in the initial develop- 
ment period before revenues equal to expenses are realized, shows the 
following expense items (Tr. 247, 541, 542): 


Down payment on equipment $480.85 


Equipment rental payment 
three months 453.45 


Installation costs 200.00 
Rental of telephone line 
three months 120.00 
And necessarily Exchanges has to make provision for the following in- 
determinate expenses (Exhibit 6; Tr. 541, 549): 


Cost of transmitter site 
Maintenance costs 

Taxes 

Hearing costs 

Legal and accounting fees 
Power charges 
Developmental and promotional expenses 
Bookkeeping expenses 
Stationery 

Publications 
Subscriptions and Dues 


Administrative costs of operating an office - 
prorated share of telephone charges, stamps, 
and office supplies, heat, light, water, etc. 2/ 
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24, In order to meet only the bedrock determinable expenses im- 
plicit in this proposal would require $1,254.30. To actually construct 


the station and operate it until cash revenues 


2/ Exchanges proposes to utilize its present offices and staff in 
its mobile radio operation (Amendment to Application, Exhibit 
F) even though no showing has been made as to the. PEA 
of such dual operation. 
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balance expenses would require substantially more monies. Bf Only 
internal financing is available to Exchanges for these purposes (Amend- 
ment to Application, Exhibit F). Inspection of Applicant! s balance sheet 
of December 31, 1958, however, reveals that Exchanges’ current assets 
only amount to $3,430.60 while its current liabilities total $5,103.55. 
This deficit aggregates $1672.95. Moreover, Applicant's current deficit 
presumably is much greater, for, on cross-examination, Applicant's 
President admitted that the corporation was also contingently liable as 
the guarantor - endorser of an obligation of the President approximating 
$5,000.00 (Tr. 546-548). In short, Applicant is insolvent. 4/ 

25. The Initial Decision overlooked this unpleasant fact by 
completely ignoring Exchanges balance sheet, notwithstanding that only 


the balance sheet presents the financial condition of an enterprise 2/ 


Instead, the Initial Decision focused 


3 Exchanges would never achieve an equilibrium between income and 
outgo operating with five subscribers as proposed, for operating 
costs would exceed revenues (Exchanges' Exhibit No. 3, 6; (Tr. 138, 
247, 541, 542). 


a/ Uniform Fraudulent Conveyance Act, Section 2 states in part: 
"a person is insolvent when the present fair saleable 
value of his assets is less than amount that will be 
required to pay his probable liability on his existing 
debts as they become absolute and matured." | 


3/ Graham and Katz, Accounting In Law Practice (2nd edition 1935) 


page 7. 
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[ 469] 
on Applicant's operating statement for the current year which indicated 
that Exchanges operated at a profit in 1958. This, however, is irrelevant 
and immaterial to the critical question of whether Exchanges is presently 
able to discharge its financial obligations. Its balance sheet - which re- 
flects the financial result not of an isolated year but several years - is 
clearly to the contrary. Under the circumstances, Exchanges clearly is 
financially disqualified. All-Oklahoma Broadcasting Co., 4 RR 1253. 
Respectfully submitted 
TELEPHONE SECRETARIAL SERVICE, 
INC. 
By 
Jerome S. Boros 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza 
New York, New York 


Its Attorneys 
Dated: November 20, 1959 
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[ 470] 


PETITION TO ACCEPT LATE TENDER OF PLEADINGS 

Telephone Secretarial Service, Inc. ("Petitioner"), by its attorneys, 
hereby respectfully requests the Motions Commissioner in the exercise 
of his equitable discretion, to waive the late submission of Petitioner's 
Exceptions and Brief in Support of Exceptions directed to the Examiner's 
Supplemental Initial Decision in this case and to accept; said documents for 
filing. In support hereof, Petitioner states as follows:: 

1. On November 9, 1959, Petitioner requested that its time for 
filing Exceptions be extended from November 12, 1959 to December 2, 
1959. By an Order of November 13, 1959 this motion was denied in its 
entirety. The net effect of this ruling is to deprive Petitioner utterly of 
an opportunity to submit Exceptions dealing with the vital public interest 
considerations at stake here. 


2. The premise underlying the Order denying Petitioner's request 


for an extension of time seemingly is that Section 309 (c) of the Com- 
munications Act bars such a grant, becaiise the statute ! 


[ 471] 
provides that protest proceedings are to be expedited by the Commission. 
This, to be sure, is true, but it cannot control here where Applicant - 
not the Protestant - neglected to prosecute its case for a period of ap- 
proximately seven months. Moreover, this principle has no real ap- 
plicability here because the filing of Exceptions will not) slow but will 
instead speed the eventual disposition of this case. 

3. In this connection the Motion Commissioner's attention is re- 
spectfully directed to the fact that the Supplemental Initial Decision only 
deals with a single aspect of this proceeding viz., Exchanges' financial 
qualifications, and that it cannot therefor dispose of this proceeding. 

The Commission must necessarily review the decision in connection with 
its overall evaluation of the record in this proceeding. And in any such 
evaluation, Petitioner's Exceptions will be helpful in that they contain 
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specific references to the record and to precedent which can only facilitate 
the Commission's staff task in reviewing this matter. 

4. This detailed research and painstaking pinpointing of factual 
and legal references prevented Petitioner from completing its Exceptions 
in time. Certainly Petitioner should not be penalized - nay deprived of 
any further right to participate in this proceeding - because it took ef- 
forts and necessarily time, to produce Exceptions which will be helpful 
to the Commission. 

5. The extra time involved is, in any event, de minimis. Certain- 


ly measured against the seven months' dalliance of Exchanges, 


[ 472] 
the extra eight days which Petitioner has taken to complete its Exceptions 
is Lilliputian. And Petitioner has made every effort to complete and file 
its Exceptions as promptly as possible. 

6. Petitioner, in fact, has at all times during the pendency of the 
reopened proceedings subordinated its own interests whenever possible 
to the need for a prompt dispatch of this case. Thus, in order to prevent 
any delay in the reopened hearing in this case, Petitioner consented to a 
substitution of attorneys for the last hearing in this proceeding, notwith- 
standing that the undersigned attorney was alone familiar with the back- 
ground of this proceeding (Tr. 518). 

7. Under the circumstances, to preclude Petitioner from any 
further participation inthis case would be harsh treatment, which is not 
only underserved [sic] but unnecessary. Of controlling importance, how- 
ever, is the fact that such action would, on balance, prejudice the public 
interest. For, if the Commission does not have Petitioner's Exceptions 
before it, it will have no assurance that crucial public interest data such 
as the fact that Applicant's current liabilities exceed its current assets 
are ever presented to it. 

8. Failure to accept Petitioner's Exceptions, in short, not only 


would constitute Draconian treatment of a party which has zealously, 
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faithfully and expeditiously participated in all phases of this case - at 
substantial expense and effort - but it would also slow the eventual disposi- 


tion of this matter, 


[ 473] 

increase the burden on the Commission's staff, and foreclose the Com- 
mission from considering important material bearing on the public 
interest factors involved here. In other situations, the Commission has 
shown a Solicitude for parties similarly situated, Standard Broadcast 
Station KPMO, 6 RR 357. Petitioner asks no more. | 

Wherefore it is respectfully requested that the Motions Commission 
accept the herewith tendered Exceptions and Brief In Support of Excep- 
tions for filing. ! 

Respectfully submitted, 

TELEPHONE SECRETARIAL SERVICE, INC. 


By 
Jerome S. Boros 


Fly, Shuebruk, Blume and Gaguine 
30 Rockefeller Plaza | 
New York, New York! 


Its Attorneys 


Dated: November 20, 1959. 
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FCC 59M-1606 
ORDER ' 81303 


The Commission having under consideration a petition, filed on 
November 23, 1959, by Telephone Secretarial Service, Inc. (hereinafter 
called Petitioner), to accept late tender of its pleadings, comprising its 
Exceptions and Brief in Support of Exceptions directed to the Examiner's 
Supplemental Initial Decision in this case, and having also under consid- 
eration the opposition to such petition, filed November 24, 1959 by New 
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Jersey Exchanges, Inc. (hereinafter called the Applicant), and the op- 
position filed by the Chief, Common Carrier Bureau on November 25, 
1959; and 

IT APPEARING, That, Petitioner, heretofore, on November 10, 
1959, filed a petition requesting an extension of time within which to file 
its Exceptions to the Examiner's Supplemental Initial Decision herein; 
and that such Exceptions were due to have been filed on November 12, 
1959; and that the said petition of November 10, 1959 was denied for the 
reasons set forth in an Order of November 12, 1959; and 

IT FURTHER APPEARING, That, no appeal was taken from the 
Order of November 12, 1959 in the manner prescribed by Section 1.47 
of the Commission's Rules; and the time for taking such appeal expired 
on November 18, 1959; and 

IT FURTHER APPEARING, That, the Order of November 12, 1959 
herein is now the law of this case; 

IT IS ORDERED, This 30th day of November, 1959, that the peti- 
tion to accept late tender of pleadings IS DENIED and the Petitioner's 
Exceptions and Brief in Support of Exceptions directed to the Examiner's 
Supplemental Initial Decision herein ARE NOT ACCEPTED FOR FILING. 


FEDERAL COMMUNICATIONS COMMISSION, 
Robert T. Bartley, 
MOTIONS COMMISSIONER 


/s/ Mary Jane Morris 
Secretary 


Released: November 30, 1959 
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[ 484] : 
PETITION FOR REVIEW OF MOTION COMMISSIONER'S ORDER 
Telephone Secretarial Service, Inc., (''Petitioner" or "Telsec"’), by 
its attorneys, hereby respectfully requests the Commission to review 
and reverse the Order of the Motions Commissioner, FCC 59 M-1600, 
Mimeo 81303, released on November 30, 1959, denying Telsec's Petition 
to accept late tender of its Exceptions and Brief In Support Of Exceptions 
directed to the Examiner's Supplemental Initial Decision in this case. In 
support hereof, Petitioner states as follows: | 
1. On November 9, 1959, Petitioner requested that its time for 
filing Exceptions be extended from November 12, 1959 to December 2, 
1959, inclusive. By an order released on November 13, 1959, this Motion 
was denied in its entirety. This ruling on the one hand thus deprived Peti- 
tioner utterly of an opportunity to submit exceptions dealing with the vital 


public interest considerations at stake here, and on the other, - Since the 


Common Carrier 
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Bureau submitted no Exceptions - insulated the Commission from any 
knowledge that a grant was recommended in this case, notwithstanding 
that Applicant's current liabilities exceed its current assets. 
2. To cure the potential injury to both Petitions, and the public 
interest implicit in this situation, Telsec on November 23rd yy lodged 


with the Commission a Petition To Accept Late Tender of Pleadings 
together with Exceptions and a Brief In Support Of Exceptions. The Peti- 


tion set forth equitable reasons and legal precedent for acceptance of these 
pleadings. 

3. The Motions Commissioner apparently did not focus on these 
matters because he denied the Petition on the ground that Telsec had 
failed to appeal his ruling to the full Commission and that consequently 
"the Order of November 12, 1959, herein is now the law of this case." 

4. Assuming arguendo that the same relief was essentially requested 
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2/ 


at both times Telsec nevertheless respectfully submits that its action 
in asking the Motions Commissioner to reconsider his earlier decision 
was not only logical and proper but fully in accord with applicable legal 
principles. No rule or rubric required Telsec to request the Commis- 
sion to overturn the Motions Commissioner's ruling. Petitioner hada 


free choice 


The Petition was mailed to the Commission on November 20th. 


‘. Actually there was a substantial difference between the two pleadings. 
In one case, an extension until December 2, was requested. In the second 
case, the acceptance of late filing on November 23rd was requested. 
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either to petition for full Commission review of the Motions Commissioner's 
action, or, alternately, to request the Motions Commissioner to recon- 
sider his decision. "The power to reconsider is inherent in the power to 
decide,"" Albertson v. Federal Communications Commission, 182 F2d 
397 at 399. Under the circumstances, the Motions Commissioner could - 
and should have -' decided Telsec's Petition on its merits. 

5. These merits are obvious and compelling. They fully supported 
a grant of Telsec's Petition, and require like action now. 

6. The principal burden of Petitioner's plea was - and is - that 
Telsec was unable to complete its Exceptions in the time alloted to it, 
and, under the circumstances, was thereby equitably entitled to additional 
time. In this connection, the Commission's attention is respectfully 
directed to the fact that Telsec took great pains and went to substantial 
effort to produce Exceptions which are specific and concise and which 
are painstakingly documented by explicit references to the record in this 
case, and controlling Commission precedents, which are explicitly set 
forth. 

7. To produce these Exceptions necessarily took time - more time 


than was available to Petitioner's counsel who, of course, was unaware of 
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the release date of the Initial Decision?’ 


. Although Proposed Findings were submitted on August 17th, the 
Initial Decision was not released until October 13th. 
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and accordingly could not pre-allocate any time to the preparation of Ex- 
ceptions. Moreover, because of previous arrangements and commit- 
ments, Petitioner's counsel was actively and continuously engaged in 
other proceedings or matters before or within the jurisdiction of the 
Commission during almost all of the period from October 13th to No- 
vember 13th. His inability to complete Exceptions herein because of the 
press of other commitments constitutes sound, proper and time-honored 
“good cause" for additional time in which to file Exceptions. Indeed this 
has been the basis for granting extensions of time in countless proceed- 
ings. The cases are so legion that citation would idle. 

8. The delay in filing involved here, was, moreover, so slight as 


to be of no consequence. Petitioner actually completed and mailed its 


Exceptions to the Commission eight days after their due date. This was 


certainly de minimis in the instant situation. 

9. In this respect, it is of controlling importance to note that 
although this is a protest case, this fact cannot control here, where Ap- 
plicant - not Protestant - neglected to prosecute its case for a period of 
approximately seven months. 4 In any event, this principle has no ap- 
plicability here because the filing of Petitioner's Exceptions will not slow, 
but rather | 


: Citation is unnecessary because Applicant in effect has admitted its 
dilatoriness. Its failure to respond to the charges on this score contained 
in Telsec's Petition To Accept Late Tender of Pleadings is probative of 
their validity and correctness. National Labor Relations: Board v. 
Remington Rand, Inc., 94 F. 2d 862 (CA 2nd 1938) cert. den. 3044S. 576 
(1938); Conroy Airman Certificate 5 CAB 172 (1941); Cf Seaside Broad- 
casting Company, 18 RR 310 (1959). | 
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will speed, the eventual disposition of this matter. 

10. In this connection the Commission's attention is respectfully 
directed to the fact that the Supplemental Initial Decision only deals with 
a single aspect of this proceeding, viz., Exchanges' financial qualifica- 
tions, and that it cannot therefore dispose of this proceeding. The Com 
mission must necessarily review the decision in connection with its 
overall evaluation of the record in this proceeding. In any such evalua- 
tion, Petitioner's Exceptions will be helpful in that they contain specific 
references to the record and to precedent which can only facilitate the 
Commission's staff task in reviewing this matter. 

11. Under the circumstances, to preclude Telsec from any further 
participation in this case would not only injure Petitioner - to no purpose - 
but also prejudice the public interest. The eventual disposition of this 
case will be unnecessarily delayed, and, more important, the Commission 
may be misled into coming to a decision which is contrary to the record 
in this case. For if the Commission does not have Petitioner's Excep- 
tions before it, it is possible that crucial public interest data such as 
the fact that Applicant's current liabilities exceed its current assets will 
never be brought to its attention. 

12. Failure to accept Petitioner's Exceptions, in short, not only 
would constitute Draconian treatment of a party which has zealously, 
faithfully and expeditiously participated 
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in all phases of this case - at substantial expense and effort - but it would 


also slow the eventual disposition of this matter, increase the burden on 
the Commission's staff, and foreclose the Commission from considering 
important material bearing on the public interest factors involved here. 
In other situations, the Commission has shown a solicitude for parties 
similarly situated, Standard Broadcast Station KPMO, 6 RR 357. Peti- 
tioner asks no more. 
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Wherefore it is respectfully requested that the Commission review 
and reverse the order of the Motions Commissioner and accept Telsec's 


Exceptions and Brief In Support Of Exceptions for filing. 


Respectfully submitted, 
TELEPHONE SECRETARIAL SERVICE, INC. 


By 
Jerome S. Boros 


* * 


Its Attorneys 


Dated: December 5, 1959 
[Certificate of Service] 


c 
[503] FCC 60-42 
82600 

MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioners Doerfer, Chairman; and Craven 
absent; Commissioner Cross not participating. 


1, The Commission has for consideration a petition filed by Tele- 
phone Secretarial Service, Inc. on December 7, 1959, seeking review of 
an order by the Motions Commissioner declining to accept late filed ex- 
ceptions, together with pleadings filed in response thereto. 

2. Briefly, this proceeding involves a 309 (c) protest by Telephone 
Secretarial Service, Inc. to the grant of a new two-way facility in the 
Domestic Public Land Mobile Radio Service at Ridgewood, New Jersey, 
to New Jersey Exchanges, Inc. On June 4, 1957, the Hearing Examiner 
released an Initial Decision affirming the grant, and exceptions thereto 
were filed by protestant, applicant, and the Common Carrier Bureau. 
Oral argument was held on these exceptions on February 13, 1958, but 
on December 30, 1958, the Commission, pursuant to protestant's petition, 
remanded the case to the Examiner for further hearing on happenings sub- 
sequent to the Initial Decision which were alleged to affect the financial 
qualifications of the applicant. On October 13, 1959, the Examiner 
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released a Supplemental Initial Decision again affirming the grant. 
Although the Supplemental Initial Decision was confined to findings and 
conclusions on the narrow financial issues of the remand, its ordering 
clause stated that if no exceptions to it were filed, the grant would become 
final. Neither applicant nor the Bureau filed exceptions, but on November 
10, 1959, two days before the expiration of time for filing exceptions, 
protestant filed a request to extend the time in which exceptions might be 
filed. On November 13, 1959, the Motions Commissioner, reasoning that 
Section 309(c) of the Act requires that proceedings thereunder must be 
expedited, and, in view of that requirement, protestant had not shown good 
cause for the requested extension, declined to extend the time for filing 
exceptions. Nevertheless, on November 23, 1959, protestant filed a 
pleading to accept ‘late filing of exceptions, together with exceptions. On 
November 30, 1959, the Motions Commissioner denied the petition on the 
ground that his order of November 13, 1959, established the law of this 
case, and, if protestant disagreed, its remedy should have been to appeal 
that order to the Commission en banc as provided by Section 1.47 of the 
Rules. On December 7, 1959, protestant 
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noted the instant appeal from the Motions Commissioner's Order of No- 
vember 30, 1959. 

3. The Commission is of the view that the actions of the Motions 
Commissioner, both on November 13, 1959, and November 30, 1959, were 
correct and must be sustained. The Commission's Rules respecting the 
time for filing pleadings are explicit and are meant to be observed. While 
these time limits may be extended for good cause shown, such extensions 
are within the reasonable discretion of the Commission, and the mere 


filing of a request for additional time in no manner operates to automatical- 


ly extend the deadline for filing. Thus, a party filing a last-minute re- 


quest for additional time knowing full well that practical considerations 
prevent a ruling on such request until after the expiration of the deadline 
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he seeks extended, runs the risk that his reasons for extension will not 


be deemed adequate and he will be foreclosed from filing his pleading. 
Here, protestant's reasons for seeking extension were based on the fact 
that some time had elapsed between the close of the original record and 
the issuance of the Supplemental Initial Decision, and counsel for pro- 
testant needed time to refresh his recollection as to the contents of the 
original record. We do not deem this to constitute good cause for ex- 
tension. Counsel might well have anticipated the necessity for reacquant- 
ing himself with the original record and utilized the period between the 
close of the remanded record and the issuance of the Supplemental Initial 
Decision for that purpose, and, in any event, the record in this proceed- 
ing is neither so lengthy nor so complex as to justify the necessity for 
additional time for its study. Thus, we agree with the Motions Commis- 
sioner's ruling of November 13, 1959, declining to extend the time for 
filing exceptions. 

4. We also agree with the Motions Commissioner's action of No- 
vember 30, 1959. Protestant's petition of November 23, 1959, although 
cast in a different guise, sought the same relief as did its petition of No- 
vember 10, 1959, that is, the opportunity to file exceptions after the 
normal deadline therefor had elapsed. When this relief was denied by the 
Motions Commissioner's order of November 13, 1959, protestant might 
have appealed to the Commission en banc pursuant to Section 1.47 of the 
Rules, and, having failed to do so, it must be deemed to have waived any 
right to review. If we were to permit protestant to now seek review of 
the Motions Commissioner's ruling through the device ofa pleading seek- 
ing Substantially the same relief and differing only in style, we would be 
rendering our Rules meaningless and establishing a practice neither 
provided for nor contemplated by such Rules. Therefore, the protestant's 
petition for review of the Motions Commissioner's order of November 30, 
1959 must be dismissed together with the exceptions filed therewith. 

5. One further matter remains. In the ordering clause of the Sup- 
plemental Initial Decision of October 13, 1959, the Examiner stated that, 
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unless timely exceptions thereto were filed, both the Supplemental 
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Initial Decision and the origiml Initial Decision would become final pur- 
suant to Section 1.153 of the Rules. Such a clause exceeds the scope of 
the remand which was designed to elicit findings and conclusions only on 
the financial issues specified therein. ‘Cherefore, although the Supple- 
mental Initial Decision has, subject only to Commission review on its own 
initiative, become final due to the failure of the parties to file timely ex- 
ceptions, its finality is limited to the remanded issues, and the Commis- 
sion will consider the timely filed exceptions to the original Initial Deci- 
sion. 

ACCORDINGLY, IT IS ORDERED, That the Petition for Review of 
Motions Commissioner's Order, filed by Telephone Secretarial Services, 
Inc., on December 7, 1959, IS DISMISSED. 


FEDERAL COMMUNICATIONS COMMISSION 


Mary Jane Morris 
Secretary 


Adopted: January 20, 1960 
Released: January 22, 1960 
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DECISION 


BY THE COMMISSION: Commissioner Cross not participating. 
Findings of Fact 
Preliminary Statement 


1. This is a protest proceeding wherein Telephone Secretarial 
Service, Inc. ("Protestant"), licensee of Station KEA 263, a two-way 
facility licensed in the Domestic Public Land Mobile Radio Service at 
Newark, New Jersey, protests the Commission's grant without hearing 
on December 5, 1956 of the above-entitled application of New Jersey 
Exchanges, Inc., ("Applicant") for a permit to construct a base station 
to provide a two-way communication service in the Domestic Public 
Land Mobile Radio Service in the Ridgewood, New Jersey area. 

2. After consideration of the protest, the Commission by Memo- 
randum Opinion and Order, adopted February 6, 1957 (22 FR 960), 
postponed, pending final decision, the effective date of the Commission's 
action of December 5, 1956 granting the above-entitled application, and 
designated said application and the protest for hearing on the following 
issues: | 
"(a) To determine the nature and extent of service 

proposed by Applicant, including the rates, charges, 

practices, classifications, regulations, personnel and 
facilities pertaining thereto. | 

To determine the nature and extent of service. now 

rendered by Protestant, including the rates, charges, 

practices, classifications, regulations, personnel and 


facilities pertaining thereto. 
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To determine the area and population presently 
covered by the service offered by Protestant. 
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To determine the area and population to be covered 

by the service proposed by Applicant. 

To determine the need for the proposed service of 

Applicant, and the nature and extent of any benefits 

to the public which will accrue because of Appli- 

cant's proposed service. 

To determine whether any disadvantages to the 

public will accrue because of Applicant's proposed 

service. 

To determine whether or not Applicant is financially 

qualified to establish and operate the proposed ser- 

vice. 

To determine, in the light of the evidence adduced 

on all the foregoing issues, whether the public interest, 

convenience or necessity will be served by a grant of the 

subject application." 
It was further ordered that the burden of proof on Issues (a), (d), (e), 
(g) and (h) was assigned Applicant and on Issues (b), (c) and (f) was 
assigned Protestant. 

3. Hearing was held on April 3, 4 and 5 of 1957. The Initial De- 
cision, released June 4, 1957, proposed to affirm the grant of the sub- 
ject application. Exceptions were filed by Protestant, and by the Common 
Carrier Bureau, although the latter agreed with the ultimate decision of 
the Hearing Examiner. Briefs were submitted in support of these ex- 
ceptions and a reply to the Common Carrier Bureau's brief was received 
from Protestant. Applicant filed a reply to the exceptions. Oral argu- 
ment, participated in by all of the parties, was held before the Commis- 


sion en banc on February 13, 1958. The Commission has considered 


the facts of record, and the matters raised in the parties' exceptions, 
briefs and oral argument. The rulings upon specific exceptions to the 
Initial Decision are hereinafter contained in the Appendix. 

4. By Order of December 23, 1958 (24 FR 69), wherein it was 
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concluded that on the record to that date, Exchange had established its 
financial qualifications, the Commission remanded the paverane to the 
Examiner on the following issues: 
(a) To determine whether the equipment specified in New 
Jersey Exchanges, Inc.'s application as to be obtained 
from the Link Radio Corporation is still available from 
Link Radio Corporation or its assignee at the prices and 
terms heretofore specified; and | 
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In the event of a negative ruling, on issue (a), to as- 
certain the details of applicant's substitute equipment 
arrangements, if any, and whether, in the light thereof, 


applicant is financially qualified to construct and 


operate its proposed facility." 
Evidentiary hearing on the remanded issues was held on July 24, 1959, 
and on October 13, 1959, the Examiner released a Supplement to the 
Initial Decision wherein he found that the Link Radio Corporation equip- 
ment originally proposed was no longer available to the Applicant due to 
the bankruptcy of Link, but that the Applicant's then proffered sub- 
stitute proposals and proof thereof are adequate to establish its financial 
qualifications. No timely exceptions to the Supplement to the Initial 
Decision were filed, and by Orders of the Motions Commissioner re- 
leased November 13, 1959 and November 30, 1959, affirmed by Com- 
mission Order released January 22, 1960, the Commission refused to 
accept Protestant's late-filed exceptions. Accordingly, pursuant to 
Section 1.153 of the Commission's Rules, the Supplement to the Initial 
Decision, insofar as it determined the remanded issues. ‘and subject 
only to Commission review on its own initiative, became final. After 
a complete study of the remanded record, the Commission has determined 
not to accord formal review of the Supplement to the Initial Decision on 
its own initiative and, accordingly, the Examiner's conclusion that 
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Exchange is financially qualified has become final. Accordingly, Issue 
(g) designated in the Commission's Order released February 11, 1957 
has been resolved and no furtherfindings or conclusions respecting Ex- 


change’s financial qualifications will be made. 
The Applicant 


5. The Applicant, New Jersey Exchanges, Inc., was incorporated 
in January 1956 as the successor of the sole proprietorship of John F. 
Reilly, d/b as Physicians and Surgeons Exchange, an organization which 
had been operating a telephone answering service for approximately ten 
years. Mr. Reilly, the president and 96% stockholder of the applicant 
corporation, started in the telephone answering business approximately 
ten years ago with eight telephones. When the application for the permit 
to construct the base station sought herein was filed in June 1956, the 
company had approximately 200 subscribers. As of April 3, 1957, the 
company had 256 customers or accounts. 

6. The Applicant requests licensing in the Domestic Public Land 
Mobile Radio Service for use of frequencies 454.25 Mc (base station) 
and 459.25 Mc (mobile). Both base station and transmitting equip- 
ment will be located at 91 Mountain Park Road, Clifton, New Jersey, 
with a remote control point approximately seven miles distant at 34 
Cottage Place, Ridgewood, New Jersey. Applicant will use a directional 
antenna with the direction of maximum gain 30 degrees east of true 
north which will improve its signal to the north and east and reduce it 
in the direction of Protestant's base station located at Newark, New 
Jersey. 

7. At the pre-hearing conference on February 28, 1957, and in 
paragraph 3 of the Hearing Examiner's order controlling the conduct 
of the 
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hearing, it was concluded that in ascertaining the area served by Protes- 


tant's present and Applicant's proposed base station [issues (c) and (d)] 
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their 37 dbu contours as defined in Section 21.504 of the Commission's 
Rules 1/ would be used. During the pre-hearing conference the method 
of locating these contours was discussed and the Hearing Examiner di- 
rected that in locating the 37 dbu contour of Protestant's base station 
the methods outlined in a document known to the Industry as the Boese 
Report, an official publication of the Federal Communications Commission, 
Office of the Chief Engineer, Technical Research Division, T.R. R. 
Report No. 4.3.8, entitled "A Summary of the Technical Factors Af- 
fecting the Allocation of Land Mobile Facilities in the 152 to 158 Mega- 
cycle Band," would be used. The Hearing Examiner also directed that 
the basic principle enunciated in said Boese Report would be followed in 
locating the 37 dbu contour of Applicant's base station except that in 
lieu of using the monograph in the Boese Report which dealt with the 
frequencies in the 152 to 158 megacycle band, the F(50,'50) monograph 
in Figure 9, Part 3 of the Commission's Rules and applicable to tele- 
vision Channels 14 to 83 be used since the Applicant proposes to operate 
in the 454 megacycle range, a frequency which is slightly below the 
470-476 megacycle frequencies assigned to television stations operating 
on Channel 14. A proviso that the field strength shown in the F(50, 50) 
monograph be corrected or scaled down to reflect a six-foot antenna 
height used in the land mobile service in lieu of the thirty-foot receiving 
height for which the monograph was drawn was added. 

8. Applicant's 37 dbu contour embraces an area of 812 square 
miles and a population of 6,072, 356, estimated on the basis of the 1950 


census, assuming a uniform distribution. 2/ The aforesaid area in- 


cludes Bergen County, 


1/ "The limits of reliable service area of a base station are con- 

- sidered to be described by a field strength contour of 37 decibels 
above one microvolt per meter for stations engaged in two-way communi- 
cation service with mobile stations and 43 decibels above one micro- 
volt per meter for stations engaged in one-way signaling'service. Ser- 
vice within that area is generally expected to have an average reliability 
of not less than 90 percent." 


[509] 
90 


2/ Mr. James A. Craig, Applicant's sole engineering witness, testi- 
fied to the method employed in establishing New Jersey Exchanges' 
37 dbu contour, based upon a variation of the F(50, 50) radio wave 
propagation data for TV channels 14 to 38. Protestant excepted to the 
admission of Mr. Craig's expert testimony on the basis of his unfamiliarity 
with the Boese Report, supra, and the refusal of the Hearing Examiner to 
permit interrogation along this line. The record reflects that Mr. 
Craig graduated from Cooper Union in 1932 with a degree in electrical 
engineering and since 1938 has been engaged in the mobile radio field, 
particularly in the study of propagation matters and the layout of mobile 
radio systems for all types of users. We are of the opinion that Protes- 
tant's exception lacks merit. An engineer with the professional quali- 
fications demonstrated by Mr. Craig would be competent to determine the 
37dbu contour by the method directed by the Hearing Examiner utilizing 
the curves in the Boese Report without first acquainting himself with that 
portion of the Report which details the mathematical formulae used in 
promulgating the said curves. Thus, the exception should have been 
directed to the weight rather than the competency of Mr. Craig's testi- 
mony, and Protestant adduced no evidence tending to prove that Mr. 
Craig was in error in his application of the methods specified by the 
Hearing Examiner as those which would be used in this proceeding. 
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Essex County (less Irvington, Maplewood, Millburn, South Orange), 
Hudson County (less Bayonne), Passaic County (less Ringwood, West 
Milford), and the towns of Boonton, Butler, Lincoln Park, Montville, 
Pequannock and Riverdale in Morris County. In New York City, the 


Applicant's service area would include Bronx, Queens (Est. 1/10) and 
Manhattan and in New York State the towns of Suffern, Spring Valley, 
Dobbs Ferry, Hastings-on-Hudson, Mt. Vernon, Yonkers, Nyack and 


Tarrytown. 

9. The 37 dbu contour of Applicant's base station will overlap 
somewhat less than half of the area within the 37 dbu contour of Protes- 
tant's Base Station KEA263. This area of overlap contains approxi- 
mately 357 square miles. Included in this area of overlap are the cities 
of Newark, Jersey City, Hoboken, and Montclair which are near the 
southernmost edge of Applicant's 37 dbu service area and the cities of 
Paterson, Passaic, Clifton, and Fair Lawn which are near the northern- 
most section of Protestant's 37 dbu contour. As of April 5, 1957, the 
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Protestant had one or more customers in each of the cities named herein. 

10. Lying north of the 37 dbu contour of Protestant's base station 
is the northern Bergen County area in which the Applicant expects to 
get a large proportion of his customers. Within this northern Bergen 
area, prospective customers include 236 medical doctors, 39 oil burner 
service companies, 61 general contractors, 26 electrical contractors, 
86 building contractors, 16 exterminators and 32 television service 
businesses. Within the Hackensack-Paterson area, which will be within 
the 37 dbu contour of Applicant's and Protestant's base stations, there 
are 3,216 businesses of similar types, 1, 428 of which are medical 
doctors. 
11. During the inital half of 1956 Applicant conducted an informal 
Survey in the Hackensack-Teaneck-Bergenfield-Tenafly area including the 
towns of Ridgewood, Glen-Rock, Hohokus, Ramsey, Waldwick and Allen- 
dale, to ascertain the need for the proposed service, directing particular 
attention to doctors, oil companies, photographic studios, reporters and 
detectives. Few pay telephones were fourd in this territory. No survey 
was made in the area east of the Hudson River although some of the 
prospective medical customers indicated a possible desire for service 
while driving into the Ridgewood area from New York City. Mr. Reilly, 
president of Applicant, testified that there were 40 to 50 individuals and 
concerns within his proposed 37 dbu contour which he classified as 
either "yes", "perhaps" or "maybe" prospective customers due to their 
desire to be contacted if and when he could demonstrate the proposed 


facilities, 3/ although there are no firm commitments. ‘Applicant ex- 


pects to 


3/ Protestant, on cross examination, requested that Mr. Reilly pro- 
= duce the names on the list for the purpose of impeaching the wit- 
hess's credibility. Protestant excepted to the Hearing Examiner's 
refusing to order production. The Commission is of the opinion that 
Protestant failed to sufficiently relate his request for the production of 
the document to the issue of Mr. Reilly's credibility. The production 
of such documents, which bear on the confidential business affairs of a 
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potential competitor, is within the discretion of the Hearing Examiner. 
We find no evidence here of any abuse of that discretion. 
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have between 5 and 10 customers within three months after the base 
station begins operating, approximately 25 customers by the end of the 
first year and 50 customers in two years. Applicant also expects to 
obtain some customers who are presently subscribers to its telephone 
answering service. 
12. Applicant proposes to conduct its mobile radio service in con- 


junction with its existing telephone answering service, operating from the 


control point at Ridgewood, New Jersey (see paragraph 5, supra), At the 


time of the hearing, Applicant's telephone answering service had 256 
accounts or customers. Applicant will use its present switchboard 
personnel in the operation of its mobile radio service. Switchboard and 
supervisory personnel in the operation will be trained to handle calls 
over the radio station. Two qualified radio maintenance men are 
available for the maintenance and repair of equipment as may be required. 
13. Applicant's proposed rules, charges, practices, classifica- 
tions, and regulations are contained in its proposed tariff. The basic 


charges are: 


Installation $30.00 


Rental of carrier furnished 
equipment (per month) 20.00 


Maintenance, carrier furnished 
parts (per month) 8.50 


Maintenance, subscriber furnished 
parts (per month) 


First 100 calls per mo. (20 
seconds) 


Extra 20 second message units, 
per unit 
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The Protestant 


14. Telephone Secretarial Service, Inc., protestant herein, is 
a New Jersey corporation with principal offices at 17 William Street 
in Newark, New Jersey. The company was organized in 1947 to acquire 
and operate a telephone answering service. It is now New Jersey's 
largest telephone answering services with offices in several cities and 
serving more than 1,500 customers. The mobile radio ope ration of 
Telephone Secretarial Service, Inc. began in 1949 on an experimental 
basis. Regular operation began in 1951 at which time the company was 
serving approximately 18-20 customers. The base station and mobile 
units operate in the 150 mc band. As of the middle of March 1957, 
Protestant had 31 subscribers with a total of 60 mobile units in 16 dif- 
ferent cities and towns in New Jersey. On April 5, 1957, the company 
was furnishing service to 38 subscribers with a total of 68 mobile units 
located in 21 different cities and towns in northern New Jersey. Protes- 
tant's base station is operating at approximately 65% of capacity and 
could handle close to 150 mobile units. | 

15. Protestant operates Base Station KEA 263 with transmitter 
and antenna on top of the Raymond Commerce Building in Newark, New 
Jersey. Within its 37 dbu contour is a land area of approximately 751 
Square miles and a population of 10,552,866. A substantial portion of 
the 37 dbu contour encompasses a land area east of the Hudson River in 
the state of New York. The record, how- 
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ever, does not show the portions of the population in New York and New 


Jersey. 
16. About one year after Station KEA263 went on the air, Protes- 
tant installed a satellite receiver at Great Notch, Clifton, New Jersey, 
about ten miles north of the transmitting antenna. This satellite receiver 
enables Protestant to receive satisfactorily mobile units in the area and 
thus overcome what had been a service problem due to the hills and 
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valleys in this area. Protestant has a private wire line between Passaic 
and the message center or control point in Newark which permits customers 
in the Passaic area to use Protestant's base station without payment of 
a toll charge to Newark. 

17. The day-to-day operation of Telephone Secretarial Service, 
Inc. is under the personal supervision of Mr. Bellin, with Mr. Barnes 
assisting him as manager and Mrs. Watkins as assistant manager. Two 
engineers are employed on a contract basis to maintain the radio equip- 
ment. Protestant has 12 to 15 operators who are specially trained for 
the radio phase of its business and 6 to 8 other employees who are also 
trained in radio dispatch work. In addition, Protestant has an adequate 
technical staff to perform the necessary maintenance and repair of the 
radio facilities. The daytime radio operation is partitioned off from the 
telephone answering service, with an operator employed solely for radio 
message dispatching between the hours of 8:00 A. M. and 6:00 P.M. 
After 6:00 P.M., six operators continue to remain on duty. 

18. Protestant's F.C. C. Tariff No. 2, on file with the Commis- 
sion, contains the following current rates and charges: 

Installation $20.00 


Rental and maintenance of carrier 
furnished equipment per 
month 22.50 


Maintenance of subscriber furnished 
mobile equipment per month 
(upon request) 5.00 


First 100 one minute calls or por- 
tions thereof per month per 
unit (two or less mobile units) 15.00 


First 300 one minute calls or por- 
tions thereof per month (three 
or more mobile units) 45.00 


Excess message units per unit -10 


The Hearing Examiner refused to take official notice of the above schedule 
of tariffs despite Protestant'’s request, on the grounds that the latter 
party failed to comply with the order, dated March 6, 1957, controlling 
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the conduct of hearing, and requiring an exchange of all exhibits to be 
offered in support of any affirmative showing of either party. The 
Commission is of the opinion that the Hearing Examiner erred in failing 
to take the requested official notice of the aforesaid tariff rates and in 
failing to make a finding of facts thereof in accordance with the directive 
of Section 1.878 (new section 1.178) of the Commission's Rules. 4/ 


4/ Sec. 1.178 Tariffs as evidence. In case any matter contained in 
a tariff schedule on file with the Commission is offered in evi- 

dence, such tariff schedule need not be produced or marked for identi- 

fication, but. . . may be received in evidence by reference subject to 


check with the original tariff schedule on file. 
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19. Protestant pioneered in the two-way mobile radio business in 


the Newark, New Jersey area and has engaged in certain promotional 
activities to expand the market for its services. Starting initially with 
between 18 and 20 customers, the company, as of the date of the hearing, 
had 38 subscribers with 68 units located in 21 cities. The Protestant 
has lost customers because the type of service offered was not adequate 
for the particular customer's needs, generally determined after the 
customer had experimented with a trial unit. Some customers had been 
lost because of the availability of other services, such as the Industrial 
Radio Service and the Citizens Radio Service. It is not feasible to con- 
vert the mobile units of its existing subscribers operating on its fre- 
quency band, 150 Mc, to the frequency of the Applicant's proposed 
station, 450 Mc. | 


20. Protestant sustained losses in its radio operations for the 
years 1954 and 1955, as reflected by the information in its Annual Re- 
ports (FCC Form L), filed pursuant to the requirements of Section 1. 544 
(new Sec. 1.471) and 43.21 of the Commission's Rules and set forth 
below: | 
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Income from Domestic Public Land Mobile Radio Service 


1954 


Revenue $ 6, 255. 30 
Total Expenses 6, 993. 67 
Net Income (loss) (738. 37) 


Revenue $ 7,512.20 
Total Expenses 9,166.94 
Net Income (loss) (1, 654. 74) 


Revenue $10, 590. 47 
Total Expenses 9, 758.98 
Net Income 831.49 


Although a profit was realized in 1956, this did not truly reflect Telephone 
Secretarial Service's financial situation, according to Protestant, as the 
carrier operation was not fully charged for the time which certain super- 
visory personnel devoted to it. Protestant's request that official notice 

of the above financial statements be taken was rejected by the Hearing 
Examiner for the reason that no exhibits purporting to show said operating 
revenues or expenses were exchanged prior to the start of the evidentiary 


hearing in compliance with said Examiner's order controlling the conduct 


of hearing (see paragraph 18, supra). While it is recognized that taking 


official notice of this type of document may be a matter within the dis- 
cretion of the Hearing Examiner as to the relevance and materiality, it 
is the Commission's opinion that, in this case, official notice of the re- 
quested material should be taken. 
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21. The tariffs proposed by the Applicant and Protestant's tariffs 
are for the radio link of the mobile service provided. Such charges as 
are made by the telephone companies for telephone service, toll service, 


[ 514] 
97 
etc. to the control point are paid by the subscriber. The wire-line 
charges between the control point of the base stations and the communi- 
ties specified by the Hearing Examiner are as follows: | 
FROM TO. « 
Applicant Protestant 
Town or City in Overlap Area Ridgewood Newark 
Englewood 10 cents | 2 units 
New Milford free | 2 units 
Radburn free ‘1 unit 
Paterson free 1 unit 
Hackensack 10 cents 1 unit 
Garfield 10 cents 1 unit 
Little Falls 10 cents 1 unit 
Montclair 15 cents 1 unit 
Orange 20 cents i1 unit 
Newark 20 cents ‘1 unit 
Weehawken 20 cents '2 units 
Manhattan 20 cents 15 cents 


The first seven cities are located near the northern and northwestern 
boundary of Protestant's 37 dbu service area whereas the last five named 
cities are located near the southwestern and southern edge of Applicant's 
37 dbu service area. Protestant has a direct telephone line from its 
Passaic office to its message center thereby enabling subscribers with 
exchanges for which the toll to Passaic is one unit to call the message 
center for one unit. For subscribers with an unlimited units business 
telephone service, a one-unit charge is equivalent to no charge. The 
record does not disclose the monetary value of a "unit." 

22. Protestant has excepted to the Examiner's conduct of the 
hearing mainly in the areas of rebuttal and cross-examination. We turn 
first to the alleged restrictions on rebuttal testimony. At the termination 
of the testimony of the final witness, counsel for Protestant indicated 


that he "might" have some rebuttal evidence, but that he could not be 
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certain until he had studied the direct testimony of the Applicant. The 
Examiner ruled that Protestant's "rebuttal" must be offered at the time 
and declined to continue the proceeding to afford Protestant time in which 
to prepare any further presentation. We see no error inthe ruling. The 
application had long been available to Protestant, and, in fact, formed the 
basis for the protest. Copies of Applicant's exhibits had been served on 
Protestant some time before the commencement of the hearing. Thus, 
Protestant cannot reasonably claim that any element of Applicant's case 
was a surprise. ‘The order and timing of the presentation of evidence 

is within the general discretion of the Examiner. In appropriate cir- 
cumstances, he may continue a proceeding to permit the preparation of 
evidence where, to do so, would prevent unfairness to a party or 
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allow a full presentation of the facts in the public interest. However, 
here there is no showing of surprise or unexpected evidence being ad- 
duced and no indication of the type of evidence, if any, Protestant would 
present if given time to prepare it. Under these circumstances, the 
Examiner's ruling was proper. 

23. With respect to the question of Protestant's cross-exami- 
nation of Reilly, the record shows that at 2:00 P.M., when the hearing 
was convened after the noon recess on April 4, 1957, the Examiner ad- 
vised counsel for Protestant, who had commenced his cross-examination 
of Reilly on the previous day, that at 2:30 P.M. that afternoon he in- 
tended to make the witness available for cross-examination by Commission 
counsel. Shortly after 2:30 P.M., the Examiner did interrupt Protestant's 
cross-examination. The Examiner based the action on his belief that 
the questions asked by counsel for Protestant, many of which had been 
held objectionable either as individual questions or as part of a line of 
questioning, showed that Protestant had no further line of proper inquiry 
to be developed. At the conclusion of the cross-examination by Com- 
mission counsel, the witness was twice made available to Protestant's 
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counsel who, on both Occasions, addressed further questions to him. 
Review of the record supports the Examiner's position that Protestant 
had engaged in improper cross-examination. Protestant's exceptions to 
the Examiner's action do not indicate what precise areas of Reilly's 
testimony it was unable to fully develop, nor has our examination of 
the record disclosed any relevant and material portion of the witness's 
testimony which was not the subject of cross-examination by Protes- 
tant’s counsel. In any event, any error in the Examiner's conduct of 
the proceeding was cured when, subsequent to the cross-examination by 
Commission counsel, counsel for Protestant was permitted further un- 
limited opportunity to cross- -examine the witness. While the Commiss- 
sion would not condone arbitrary limitations on cross- ~examination, in 
view of all the circumstances, we find no uncured abuse of discretion. 

24. Protestant also excepts to the Examiner's action of, having 
ruled on the admissibility of certain documentary evidence (Exchange's 
application), cutting off further argument on the question’ of the ad- 
missibility of that document. The Examiner was clearly correct. 
Differences of opinion as to the admissibility of evidence. are not uncommon 
in the course of adjudicatory proceedings, and it is the duty of the pre- 
siding officer to resolve such disputes. After such ruling, continued 
argument by counsel borders on, and may actually become contempt, 
for the remedy, if counsel disagrees with the ruling, lies! in appropriate 


appellate procedure. = The record shows that here the question had 


been the subject of extended discussion prior to the Examiner's ruling, 
and counsel had been afforded ample opportunity to express his views. 
Under the circumstances, had the Examiner failed to foreclose further 
argument, he would have surrendered his control of the hearing, and 
abandoned the concept of orderly adjudication. 


5/ Section 1. 47 of the Rules. 
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25. Protestant has preserved his exception to the admission of 
Exchange's application, at least insofar as the exhibits and amendments 
thereto, contain the statements of persons who were not available at the 
hearing for cross-examination. Such statements fall into two categories; 
those relating to Applicant's financial qualifications; and statements by 
potential customers expressing some degree of interest in Applicant's 
proposed service. While it is true that administrative law contemplates, 
under appropriate circumstances, relaxation of the strict rules of evi- 
dence, it is unnecessary to determine whether the facts here justified 
such action; for if any error was committed, it was harmless. Any 
statements respecting Applicant's financial questions have become ir- 
relevant by the resolution of the financial issue in this proceeding, 
paragraph 4, supra. With respect to the statements by certain of Appli- 
cant's potential customers, the Commission's findings and conclusions 
as to need for the Applicant's service rest on other evidence in the 
record, and no consideration has been given to any statements contained 


in the exhibits or amendments to Exchange's application. 


Conclusions 


1. The applicant, New Jersey Exchanges, Inc., proposes a two- 
way Domestic Public Land Mobile Radio Service from a base station 
located near Clifton, New Jersey, and operated from a control point at 
Ridgewood, New Jersey, with frequencies 454.25 Mc (base) and 459. 25 
Mc (mobile). Within the service area of its base station (37 dbu con- 
tour), there is a land area of 812 square miles and a population of 6, 072,356 
persons. Within that part of the Applicant's service area in the state of 
New Jersey, the population is 2, 249, 498 persons. 

2. The southern portion of Applicant's 37 dbu contour overlaps 
the 37 dbu contour of Protestant's station KEA263. This area of overlap 
encompasses approximately 357 square miles, including the cities of 
Newark, Jersey City, Hoboken, Paterson, Passaic and Clifton. The 
northern portion of Applicant's 37 dbu contour, containing some 455 


[517] 
101 

Square miles, lies outside 37 dbu contour of existing stations offering 
the type of service proposed by the Applicant. Within part of this area, 
identified in the record as the Northern Bergen Area, containing more 
than 500, 000 persons, there are 496 readily identifiable potential cus- 
tomers. Within the Hackensack-Paterson area, which! lies within the 
overlap of the 37 dbu contours of Applicant and Protestant, there are 
3, 216 businesses of the type considered potential customers for the ser- 
vice here proposed. An informal survey conducted by the Applicant's 
president, among a portion of the businesses classified as potential 
customers, disclosed some 40 to 50 businesses which, in Applicant's 
Opinion, displayed some degree of interest in the proposed service. 

3. Applicant's tariffs are as set forth in paragraph 13 of the 
findings of fact, Supra. Applicant's present switchboard personnel which 
now handle the telephone answering service will be trained to handle 
calls over the two-way mobile radio service. Applicant does not pro- 
pose to employ additional switchboard or supervisory personnel, but 
will do so if a need therefor should develop. Qualified personnel will be 
available for radio maintenance as required. 


[517] 

4. Inthe Commission's view, the number of potential custc.ners 
within the Applicant's service area, including the large number residing 
in areas not within the service contour of any existing comparable ser- 
vice, plus the number of such persons who have expressed a degree of 
interest in the proposed service, establish a need for the service. 

5. Protestant operates a telephone answering service in New Jer- 
sey with offices in several cities serving more than 1, 500; customers. 
Protestant operates a two-way facility in the 150 mc band, licensed in 
the Domestic Public Land Mobile Radio Service, with a base station at 
Newark, New Jersey. Within the 37 dbu contour of Protestant's base 
station, KEA263, there is a land area of 751 Square miles, within which 


there is a population of 10,553,866 persons. 357 square miles of this 


[517] 


102 


area would be overlapped by Applicant's service contour. In part of the 
area of overlap, the Hackensack-Paterson area, there are more than 
3,000 businesses of the type regarded by Applicant as potential customers 
for a two-way mobile radio service, including more than 1, 400 medical 
doctors. The record does not reveal the total number of potential 
customers in the area of overlap or within the 37 dbu contour of Protes- 
tant’s base station. 

6. As of the middle of March, 1957, Protestant had 31 subscribers 
with 60 mobile units in 16 cities. By April 1957, it had 38 subscribers 
with 68 mobile units in 21 different cities, and, as of that time, the base 
station was operating at approximately 65% of peak capacity. 

7. The Protestant contends that there is not enough potential 
business within its service area to sustain both its operations and that 
proposed by the Applicant, and that, if the Applicant is permitted to 
operate as proposed, Protestant will have to cut expenses and reduce 
service to its subscribers. This, of course, is the opinion of the 
Protestant which did not elect to offer into evidence the facts on which 
its opinion was based. The record is without adequate information upon 
which to predicate findings and conclusions as to whether Protestant needs 
the number of persons it has trained for its radio operation, the cost of 
such training, and whether Protestant has properly allocated items of 
overhead expense between the radio and telephone answering services. 
Similarly, there is no evidence of the number of potential customers 
within Protestant's service contour, or the proportion of such potential 
customers who would be in the area of overlap. In the absence of such 
evidence, and in view of the fact that the frequency difference between 
the two services renders it unfeasible to convert a mobile unit operating 
on Protestant's frequency to operation on Applicant's frequency, the 
Commission would not be justified in concluding that the introduction 
of Applicant's service would, in fact, force Protestant to involuntarily 
curtail its service. 

8. Thus, we conclude that no disadvantage to the public interest 
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would result from the initiation of the service proposed by the Applicant. 


However, even had we concluded that the introduction of Applicant's 
service would result in some curtailment of Protestant's service, the 
disadvantages thereby accruing to the public interest would be outweighed 
by the advantages of the initiation of Applicant's service into large areas 


not now receiving 
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such service, and the availability of Applicant's service in a large 
portion of Protestant's service area to those of Protes‘ant's customers 
and potential customers who might become dissatisfied with its curtailed 


standards. 
9. The Applicant is legally, technically, financially, and other- 
wise qualified to operate its proposed station, and to furnish the two- 
way Domestic Public Land Mobile Radio Service proposed. The need 
for the proposed service has been demonstrated and such need is not 
outweighed by any disadvantages accruing to the public interest. The 
public interest will be served by affirming the grant of the application 
of New Jersey Exchanges, Inc. for a permit to construct /a base station 
to operate two-way facilities in the Domestic Public Land Mobile Radio 
Service in Ridgewood, New Jersey. | 
Accordingly, IT IS ORDERED, This 13th day of April. 1960, 
That the Commission's action of December 5, 1956, granting the above- 
entitled application of New Jersey Exchanges, Inc. IS AFFIRMED; 
That the Commission's action of February 6, 1957, staying the effective- 
ness of the grant of December 5, 1956, IS TERMINATED; that the said 
grant of December 5, 1956 IS MADE EFFECTIVE IMMEDIATELY; and 
the protest herein IS DENIED. 


FEDERAL COMMUNIC ATIONS 
COMMISSION | 


Ben F. Waple 
Acting Secretary 
Released: April 19, 1960 
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Appendix 


Rulings on Exceptions to the Initial Decision 


The following exceptions are granted as reflected in the Decision 
insofar as they are relevant, material, supported by the record and 
non-argumentative: 

Protestant Nos. 5, 6, 23, 24, 25, 26, 29, 30, 31, 32 and 46 

Common Carrier Bureau Nos. 1, 2, 3 and 4 

The following exceptions are denied as immaterial to the Com- 
mission's decision except as may be reflected in the Decision: 

Protestant Nos. 1, 2, 4, 9, 10, 11, 12, 27 and 28 

The following exceptions are denied as insufficiently specific to 
apprise the Commission of the reasons for the exception. (Where 
reasons for the exceptions are contained only in the brief, reference 
should be made to the appropriate section or pages of the brief. ) 

Protestant Nos. 3, 7, 8, 34, 36, 38, 40, 41, 42, 43 and 44 

The following exceptions are denied as not supported by the record. 

Protestant Nos. 22, 43 and 44 

The following exceptions are denied as moot for the reasons set 
forth in the Decision: 

Protestant Nos. 13, 14, 15, 17, 18, 19, 20, 21, 37 and 39 

The following exceptions are denied because the material excepted 
to is material to the Commission's decision: 

Protestant Nos. 16 and 35 

The following exception is denied as calling for conclusionary 
material in the findings of fact: 

Protestant No. 33 

The following exceptions are denied for reasons specified in the 
Decision: 

Protestant Nos. 42, 43, 44, 45, 47, 48, 49, 50 and 51 
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(Px .57] | 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
SSE SRN AN ERIE OF PROCEEDINGS 


[Tr. 57] April 3, 1957 


* * * * 

The Presiding Officer: I can find nowhere in the transcript any - 
thing where the entire written case was to be in writing. I cannot find 
anywhere in the order referred to any direction that the entire written 
case be in writing. On the contrary, it is my understanding and my 


interpretation of the transcript, and | 


[Tr. 58] 
certainly my interpretation of the written order, that the entire written 


case is not to be exchanged in writing, because I specifically directed 
that there was no reason to duplicate anything. SoI can't see where the 
Hearing Examiner ordered anything like that. 

* * * 

[Tr. 159] 
JOHN F, REILLY 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION (Resumed) 


* * 
[Tr. 220] 
By Mr. Boros: 


Q. With respect to technical personnel, what is your proposal as 
to the technical personnel which you will employ to service your operation? 
A. Want their names? 

Q. Whom do you propose to hire and what are their qualifications 
and what provisions have you made for reimbursement? 

You can take that question by question. How many people do you 
plan. to hire by way of technical personnel to service your operation? 
A. Two. 


* 


{[Tr. 247] 
106 
[Tr. 247] 
The Witness: It cost me $40 a month to run a line from Ridgewood 


to the Hackensack telephone line. 
* * 


[Tr. 412] - April 5, 1957 


The Presiding Officer: Do we have any other further witnesses? 

Mr. Boros: We have no further witnesses to offer on direct, your 
Honor. We might have some rebuttal and bring some witnesses down 
for rebuttal, but I am in no position to say if that will really be necessary 
until I've studied the direct testimony of the applicant. 

Mr. Myse: This is the time, it would seem to me. 

The Presiding Officer: Now is the time to call your witness if you 
are going to call one. 

Mr. Boros: Well, for rebuttal? 

The Presiding Officer: Yes, Sir. 

Mr. Boros: Then I think we need additional time in which to 
prepare rebuttal. (Tr. 413] 

The Presiding Officer: I'm afraid that can't be granted. 

Mr. Boros: Well, we request additional time in which to prepare 
rebuttal. 

Mr. Myse: Well, I object to that on the ground that substantially 
all of our case has been available to the protestant since at least in 
December, that portions of it which were produced here in the form of 
exhibits were available on or about March 26, and very little has been 
added so far as our direct case is concerned, mostly qualifying testimony. 
I see no reason for any extension of time for rebuttal at this late stage. 

Mr. Boros: Well, let me say that Mr. Myse overstates his case a 
bit in that, for one thing, for the first time at the hearing the application 
was associated as an evidentiary matter with the record in this proceed- 
ing. 


The Presiding Officer: Just a minute. Let's take care of that phase 
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of it. Mr. Boros, I assume that you are familiar with the long estab- 
lished rule that a party coming into the proceeding takes the record as he 
finds it. | 

Now, the application was filed here on June 13. The application 
was granted on December 5. When the protestant filed the proceeding, 
they came into the processing of that application. You came into this 
proceeding with a record there confronting you. You had that record 
available to you on December 5. You made use of it to the extent that you 
filed 


[Tr. 414] | 
these pleadings. So you have had actual knowledge of everything involved 
in there for months. And had you sought to rebut any part in there, you 
could have raised it on your pleadings, and you could have come in with 
the exhibits earlier. | 

Now, I see no reason to take additional time. 

Mr. Boros: Well, my position simply is, Mr. Examiner, that this 
matter was not of an evidentiary nature, even though I admit that it showed 
the representations of the applicant. 

Mr. Myse: Well, we advised him at the prehearing conference 
that it was going to be. ! 

Mr.. Boros: I disagree with that. I think there was a discussion 
of the matter; I think everything indicated that it would not be associated. 

The Presiding Officer: Mr. Boros, the fact is that Congress said 
if you wanted to raise it, you should specify it in your pleadings. AndI 
have no intention to amending the Act of Congress. I haven't got the 
authority. 

Now, do the parties desire to file -- do you have any witness for 


rebuttal that you want to call now? 


Mr. Boros: I don't have any witness whom I could call now in this 


context. 


* * 
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[Tr. 464] June 26, 1959 


The Presiding Officer: The pre-hearing conference in the matter 
of the application of New Jersey Exchanges, Inc., KEC 738, Docket 11932, 
come to order. 

May I have the appearance for the applicant, New Jersey Exchanges, 
Inc. ? 

* * * * 

The Presiding Officer: And for Telephone Secretarial Services, 
Inc.? 

(No response) 

The Presiding Officer: Let the record show there is no answer to 
that inquiry. However, on Wednesday, I believe it was, Mr. Jerome S. 
Boros, who represented Telephone Secretarial Services, Inc., called me 
on the telephone and advised that he had Cexpl ruined he ankle I believe, 
and wondered if this hearing conference could be continued. He stated 
that he had been in touch with Mr. Myse, counsel for the applicant. 

I advised him that as the Commission had remanded this case by 
order released December 30, that I would like to get things under way 
and that the continuance would not be granted, 


[Tr. 465] 
but that no action would be taken at this hearing which would be detri- 
mental to his client, and that he had my permission not to attend this 
hearing. 


* 


[Tr. 523] 

July 24, 1959 

* 

(Tr. 541] 
JOHN F. REILLY 


was recalled as a witness, and resumed his testimony as follows: 
* * * * 
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CROSS-EXAMINATION -- Resumed 

BY MR. COLBY: | 
* * 

[Tr. 547] 

MR. COLBY: No, those are stated, Your Honor, as obligations of 
the corporation. All I asked Mr. Reilly in that question - 41'will not ask Mr. 
Reilly that question. I don't suppose it would make any sense. But I 
submit, Your Honor, that the Notes Payable to A. Capelli, shown here on 
the balance sheet, are obligations of the corporation. In addition it 
refers to contingent obligations of the corporation -- obligations not of the 
corporation but of Mr. Reilly. The obligations I am asking about are not 
the obligations of the corporation to Mr. Capelli. The obligations Iam 
concerned with here are the obligations of Mr. Reilly to Mr. Capelli, 
upon which the corporation is contingently liable. I merely want to know 
approximately how much money, Mr. Reilly, you owe tc Mr. Capelli. 
You mean to tell us, Mr. Reilly, you have no idea how much money you 
owe Mr. Capelli? | 

THE WITNESS: I said I have an approximate idea. | 

BY MR. COLBY: ! 

Q. Well, would you state, please, how much money you owe Mr. 
Capelli? | 

Mr. Reilly, how did these obligations to Mr. Capelli arise? 

A. Iam sorry, I think we will have to bring Mr. Rice down here. 
Q. Can't you state approximately, Mr. Reilly, how much money -- 


[Tr. 548] 


A. I obtained a divorce, and I needed money to pay detectives and 


lawyers, and I borrowed it. 

Q. To do what? A. I borrowed it from Mr. Capelli, instead 
of paying alimony, I would rather pay detectives and lawyers to get out 
cleanly. 

You asked me how it arose, didn't you? 
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PRESIDING EXAMINER: No, he said how much. 
BY MR. COLBY: 
Q. A simple answer will clear up the whole matter. I merely 
want to know approximately how much money you owe to Mr. Capelli. 
That is all I want to know. A. I would say around $5,000. 


* * * * 


[Tr. 550] 

MR. MYSE: We had our problems in negotiating with various equip- 
ment suppliers. Those problems have been surmounted, and now we are 
anxious, 

PRESIDING EXAMINER: Well, gentlemen, let's put it this way. 

I am going to be tied up in the month of August, but as you gentlemen know 


I havenot generally taken too much time 


[Tr. 551] 
to release initial decisions. Proposed findings, if filed, should be filed 
20 days from this date. That is the time specified in the Commission's 
rules, I believe. 


* 


